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THE STATUS OF OUR NEW TERRITORIES.' 


HAT extent of territory do the United States of America 

comprise? In order to answer this question intelligently, 
it is necessary to ascertain the meaning of the term “United 
States.” 

First. —It is the collective name of the States which are united 
together by and under the Constitution of the United States; and, 
prior to the adoption of that Constitution, and subsequently to the 
Declaration of Independence, it was the collective name of the 
thirteen States which made that Declaration, and which, from the 
time of the adoption of the Articles of Confederation to that of 
the adoption of the Constitution, were united together by and 
under the former. This, moreover, is the original, natural, and 
literal meaning of the term. Between the time of the first meeting 
of the Continental Congress, and that of the Declaration of Inde- 
pendence, the term “ United Colonies” came into general use,? and, 





1 The following article was already planned, and in part written, when the writer 
first learned of Mr. Randolph’s intention to furnish an article on the same general sub- 
ject for the January number of this Review. While, therefore, the writer desires to 
acknowledge the material assistance which he has derived from Mr. ra article, 
he entirely disclaims any intention to answer it, or to criticise it. 

2 It first occurs in the Journal of the Continental Congress, under date of June 7, 
1775, vol. I. (ed. of 1777), p. 114 [“ Resolved, that Thursday, the 2oth of July next, be 
observed throughout the twelve United Colonies, as a day of humiliation, fasting, and 
prayer ”]; and, from that time to the date of the Declaration of Independence, its use 
is very frequent.. It occurs three times in the commission issued to Washington 
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upon independence being declared, as the thirteen colonies became 
the thirteen States, the term was of course changed to “ United 
States.” In the Declaration of Independence both terms are used.? 
When the Articles of Confederation were framed, “ United States of 
America” was declared to be the name and style of the confedera- 
tion created by those articles.2. This, however, had no other effect 
than to confirm the existing practice, and to increase the use of 
the term in the sense which it had already acquired ; and accord- 
ingly, during the whole period of the Confederation, “ United 
States” meant the same as “the thirteen United States,” and 
the primary reason for using either term was to save the necessity 
of enumerating the thirteen States by name. 

Indeed, the Articles of Confederation were merely an agreement 
between the thirteen States in their corporate capacity, or, more 
correctly, an agreement by each of the thirteen States with all the 
others. There were, therefore, thirteen parties to the confederation, 
and no more, and the people of the different States as individuals had 
directly no relations with it. Accordingly, it was the States in their 
corporate capacity that voted in the Continental Congress, and not 
the individual members of the Congress; and hence the voting 
power of a State did not at all depend upon the number of its dele- 
gates in Congress, and in fact each State was left to determine for 
itself, within certain limits, how many delegates it would send.® 
Hence also each State had the same voting power.* Even the 
style of the Continental Congress was “The United States in 





as commander-in-chief (p. 122), six times in the articles of war (pp. 133, 137, 138, 
139, 140), and twice in the Declaration of the United Colonies of North America, 
under date of July 6, 1775, setting forth the causes and necessity of their taking 
up arms (pp. 143, 145). Sometimes the number of United Colonies was specified, 
and sometimes it was not. The colony of Georgia did not unite with the other 
twelve, and so was not represented by delegates in Congress, until the thirteenth 
of September, 1775 (p. 195). Prior to that date, therefore, the term used was 
either the United Colonies, or the twelve United Colonies, while after that date it was 
either the United Colonies, or the thirteen United Colonies. 

While this term was making its way to the front, it had a competitor (which was 
even earlier in the field), in the term “Continent ” or “ Continental,” which was also 
much used during the war of the Revolution. Perhaps an attentive study of the Jour- 
nal of Congress would. show that “Continent” or “ Continental” was not precisely 
synonymous with United Colonies or United States, but it certainly was very nearly so. 

1 “United Colonies” is used once, namely, in the concluding paragraph, and 
“United States ” is used twice, namely, in the title and in the concluding paragraph. 

2 Art. 1. 

8 By the fifth article of Confederation, no State was to be represented by less than 
two delegates, nor by more than seven. 

* Namely, each State had one vote. (Fifth Article of Confederation.) 
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Congress assembled,” — not (as the present style would suggest) 
“The Delegates of the United States in Congress assembled” ; 
and if the style had been “The Thirteen United States in Con- 
gress assembled,” the meaning would have been precisely the 
same, : 

Evidence to the same effect, as to the sense in which the term 
“United States” was used prior to the time of the adoption of the 
Constitution, is furnished by the treaties made during the period 
of the Confederation. Thus, the Treaty of Alliance made with 
France, February 6, 1778, begins :! “ The Most Christian King and 
the United States of North America, namely, New Hampshire,” 
etc. (enumerating the thirteen States). So the Treaty of Amity 
and Commerce, made with France the same day, begins :? “ The 
Most Christian King and the thirteen United States of North 
America, New Hampshire,” etc. So the Treaty of Amity and 
Commerce made with Holland, October 8, 1782, begins: * “ Their 
High Mightinesses, the States-General of the United Netherlands, 
and the United States of America, namely, New Hampshire,” etc. 
So the Treaty of Amity and Commerce made with Sweden, April 
3, 1783, begins: * “ The King of Sweden and the thirteen United 
States of North America, namely, New Hampshire,” etc. Lastly, 
the Definitive Treaty of Peace with England, September 3, 1783, 
by which our independence was established, after a recital, pro- 
ceeds thus:® “Art. 1. His Britannic Majesty acknowledges the 
said United States, namely, New Hampshire, &c., to be free, sove- 
reign, and independent States; that he treats with them as such; 
and relinquishes all claims to the government, propriety, and 
territorial rights.” 

With the adoption. of the Constitution there came a great 
change; for the Constitution was not an agreement, but a law, —a 
law, too, superior to all other laws, coming as it did from the ulti- 
mate source of all laws, namely, the people, and being expressly 
declared by them to be the supreme law of the land. At the 
same time, however, it neither destroyed nor consolidated the 
States, nor even affected their integrity; and, though it was estab- 
lished by the people of the United States; yet it was not estab- 
lished by them as one people, nor was its establishment a single act ; 
but, on the contrary, its establishment in each State was the act of 





18 U.S. Stats. 6. 2 Page 12. 
8 Page 32. * Page 60. 
5 Page 80. 6 Art. 6, sect. 2. 
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the people of that State ; and if the people of any State had finally 
refused to ratify and adopt it, the consequence would have been 
that that State would have ceased to be one of the United States. 
Indeed, the Constitution and the Articles of Confederation differ 
from each other, in respect to the source of their authority, in one 
particular only, namely, that, while the former proceeded from the 
people of each State, the latter proceeded from the Legislature of 
each State. In respect to their effect and operation also, the two 
instruments differ from each other in one particular only, namely, 
that, while the Articles of Confederation merely imposed an obli- 
gation upon each State, in its corporate and sovereign capacity, in 
favor of the twelve other States, the Constitution binds as a law, 
not each Séaze, but all persons and property in each State. These 
differences, moreover, fundamental and important as they un- 
doubtedly are, do not, nor does either of them, at all affect either 
the meaning or the use of the term “ United States” ; and, there- 
fore, the conclusion is that the meaning which that term had the 
day after Independence was declared, it still retains, and that this is 
its natural and literal meaning. 

Regarded, then, as simply the collective name of all the States, 
do the United States comprise territory? Directly, they certainly 
do not; indirectly, they do comprise the territory of the forty-five 
States,and no more. That they comprise this territory only indi- 
rectly, appears from the fact that such territory will always be 
identical with the territory of all the States in the aggregate, — 
will increase as that increases, and diminish as that diminishes. 

Secondly.— Since the adoption of the Constitution, the term 
“United States” has been the name of a sovereign, and that sove- 
reign occupies a position analogous to that of the personal sove- 
reigns of most European countries, Indeed, the analogy between 
them is closer, at least in one respect, than at first sight appears ; 
for a natural person who is also a sovereign has two personalities, 
one natural, the other artificial and legal, and it is the latter that is 
sovereign. It is as true, therefore, of England (for example) as it 
is of this country, that her sovereign is an artificial and legal per- 
son (i. é., a body: politic and corporate), and, therefore, never dies. 
The difference between the two sovereigns is, that, while the 
former consists of a single person, the latter consists of many 
persons, each of whom is a member of the body politic. In short, 
while the former is a corporation sole, the latter is a corporation 
aggregate. 
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Who, then, are those persons of whom the United States asa 
body politic consists, and who constitute its members? Clearly 
they must be either the States in their corporate capacity, 2. ¢., 
artificial and legal persons, or the citizens of all the States in the 
aggregate; and it is not difficult to see that they are the former. 
Indeed, the latter do not form a political unit for any purpose. 
The citizens of each State form the body politic of that State, and 
the States form the body politic of the United States. The latter, 
therefore, consisted at first of the original thirteen States, just as 
the Confederation did; but, as often as a new State was admitted, 
a new member was received into the body politic, — which, there- 
fore, now consists of forty-five members, It will be seen, there- 
fore, that, while the United States, in its second sense, signifies the 
body politic created by the Constitution, in its first sense it signi- 
fies the members of that body politic in the aggregate. A conse- 
quence is that, while in its first sense the term “ United States” 
is always plural, in its second sense it is in strictness always 
singular. 

The State of New York furnishes a good illustration of the two 
senses in which the term ‘“ United States” is used under the 
Constitution ; for the style of that State, as a body politic, is “ The 
People of the State of New York,” and the members of that body 
politic are the citizens of the State. The term “ people,” there- 
fore, in that State, means, first, all the citizens of the State in the 
aggregate (2. ¢., the members of the body politic), and, secondly, 
the body politic itself; and while in the former sense it is plural, 
in the latter sense it is singular. 

The term “ United States” is used in its second sense whenever 
it is used for the purpose of expressing legal or political relations 
between the United States and the particular States, or between the 
former and foreign sovereigns or states, or legal relations between 
the former and private persons, while it is used in its first and 
original sense whenever it is desired to designate the particular 
States collectively, either as such or as members of the body 
politic of the United States. It is also used in that sense when- 
ever it is used to designate the territory of all the States in the 
aggregate. 

As a substitute for the term “ United States,” when used in its 
second sense, the term “ Union” is often employed. The original 
difference between “ United States” and “‘ Union” was that, while 
the former was concrete, the latter was abstract ; and hence it is 
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that the latter cannot be substituted for the former when used in its” 
original sense.! 

When used in its second sense, it is plain that the term ‘‘ United 
States” has no reference to extent of territory, either directly or 
indirectly. Regarded asa body politic, the United States may and 
does own territory, and may be and is a sovereign over territory, 
but to speak of its constituting or comprising territory would be 
no less absurd than to predicate the same thing of a personal sov- 
ereign, though the absurdity would be less obvious. 

Thirdly. — Since the treaty with England of September 3, 1783, 
the term “ United States” has often been used to designate all 
territory over which the sovereignty of the United States extended. 
The occasion for so using the term could not of course arise until 
the United States acquired the sovereignty over territory outside 
the limits of any State, and they first acquired such territory by 
the treaty just referred to. For, although, as has been said, that 
treaty was made with each of the thirteen States, yet, in fixing the 
boundaries, the thirteen States were treated as constituting one 
country, England not being interested in the question how that 
country should be divided among the several States. Moreover, 
the boundaries established by the treaty embraced a considerable 
amount of territory in the Northwest to which no State had any 
separate claim, and which, therefore, belonged to the United 
States ; and the territory thus acquired was enlarged from time to 
time by cessions from different States, until at length it embraced 
the entire region within the limits of the treaty, and west of Penn- 
sylvania, Virginia, North Carolina, and Georgia, as the western 
boundaries of those States were afterwards established, with the 
exception of the territory now constituting the State of Kentucky, 
Then followed in succession the acquisitions from France, Spain, 
Texas, and Mexico. Out of all the territory thus acquired, twenty- 
eight great States have been from time to time carved; and yet 
there has never been a time, since the date of the treaty before 
referred to, when the United States had not a considerable amount . 
of territory outside the limits of any State. 





1 The term “Union” is used three times in the Constitution, namely, in Art. 1, 
sect. 8, subsect. 15 [Congress shall have power “to provide for calling forth the militia 
to execute the laws of the Union, suppress insurrections, and repel invasions”’]; in 
Art. 2, sect. 3 [the President “ shall from time to time give to the Congress information 
of the state of the Union,” &c.]; and in Art. 4, sect. 3, subsect. 1 [“new States may 
be admitted by the Congress into this Union ”]. 
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It is plain, therefore, that for one hundred and fifteen years there 
has been more or less need of some word or term by which to des- 
ignate as well the Territories of the United States as the States 
themselves ; and such word or term ought, moreover, to have been 
one signifying directly not territory, but sovereignty, sovereignty 
being the only thing that can be predicated alike of States and 
Territories. The same need was long since felt by England as well 
as by other European countries, and the word “empire” was 
adopted to satisfy it; and perhaps we should have adopted the same 
word, if we had felt the need of a new word or term more strongly. 
Two peculiarities have, however, hitherto characterized the terri- 
tory held ‘by the United States outside the limits of any State: 
first, such territory has been virtually a wilderness; secondly, 
it has been looked upon merely as material out of which new 
States were to be carved just as soon as there was sufficient popu- 
lation to warrant the taking of such a step; and hence the need 
of a single term which would embrace territories as well as States 
has not been greatly felt. At all events, no such new term has 
been adopted; and hence “ United States” is the only term we 
have had to designate collectively either the States alone, or the 
States and Territories; and accordingly, while it has always been 
used for the former of these two purposes, it has also frequently 
been used for the latter. 

It is very important, however, to understand that the use of the 
term “ United States” to designate all territory over which the 
United States is sovereign, is, like the similar use of the word 
“empire” in England and other European countries, purely con- 
ventional ; and that it has, therefore, no legal or constitutional 
significance, Indeed, this use of the term has no connection 
whatever with the Constitution of the United States, and the 
occasion for it would have been precisely the same if the Articles 
of Confederation had remained in force to the present day, assuming 
that, in other respects, our history had been what it has been. 

The conclusion, therefore, is that, while the term ‘“ United 
States” has three meanings, only the first and second of these 
are known to the Constitution; and that is equivalent to saying 
that the Constitution of the United States as such does not extend 
beyond the limits of the States which are united by and under it, 
—a proposition the truth of which will, it is believed, be placed 
beyond doubt by an examination of the instances in which the 
term “United States” is used in the Constitution. 
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Its use first occurs in the preamble,’ in which it is used twice. 
The first time it is plainly used in its original sense, 7. ¢., as the 
collective name of the States which should adopt it. If the words 
had been “We, the people of the thirteen? United States respec- 
tively,” the sense in which “ United States” was used would have 
been precisely the same. Nor is there any doubt that it is used in 
the same sense at the end of the preamble. Of course there is a 
very strong presumption that when a constitution is made by a 
sovereign people, it is made exclusively for the country inhabited 
by that people, and exclusively for that people regarded as a body 
politic, and so having perpetual succession; and the same thing 
is true, mutatis mutandis, of a constitution made by the people of 
several sovereign States united together for that purpose. The 
preamble, however, does not leave it to presumption to determine 
for what regions of country and what people the Constitution of 
the United States was made; for it expressly declares that its 
purposes and objects are, first, to form a more perfect union 
(7. e, among the thirteen States, or as many of them as shall 
adopt it). Then follow four other objects which, though in terms 
indefinite as to their territorial scope, are by clear implication 
limited to the same States ;* and lastly its purpose and object are 





1 “We the People of the United States, in order to form a more perfect Union, 
establish justice, insure domestic tranquillity, provide for the common defence, pro- 
mote the general welfare, and secure the blessings of Liberty to ourselves and our 
posterity, do ordain and establish this Constitution for the United States of America.” 

2 To have stated the number of States in the preamble would, however, have been 
inconvenient, because it was uncertain, when the Constitution was framed, how many 
States would adopt it. It was provided by Art. 7 that, as soon as it was adopted by 
nine States, it should become binding upon the States adopting it, nine being within a 
fraction of three-fourths of the whole, and the assent of nine States having been required 
by the Articles of Confederation for the doing of all acts of prime importance. (See 
Art. 9, last paragraph but one, and Arts. 10 and 11.) In fact, only eleven States partici- 
pated in the first election of Washington as President, and only that number was 
represented in Congress during the first session of the first Congress. 

8 Moreover, the usage of the times furnishes positive proof that the terms “com- 
mon defence ” and “ general welfare” were used in the preamble with exclusive refer- 
ence to the thirteen States; for the words “common” and “ general ” were familiarly 
used to distinguish what concerned the United States from what concerned the several 
States as such, and that too at a time when “ United States” could not possibly mean 
anything else than the thirteen United States. Thus, the 3d Article of Confedera- 
tion provides as follows: “ The said States hereby severally enter into a firm league of 
friendship with each other, for their ‘common’ defence, the security of their liberties, 
and their mutual and ‘general’ welfare.” So also the sth Article contains the follow- 
ing: “For the more convenient management of the ‘general’ interest of the United 
States, delegates shall be annually appointed . . . to meet in Congress.” So also in 
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declared to be to secure the blessings of liberty to the people by 
whom it is ordained and established, and their successors; for, 
though the word used is “ posterity,” it is clearly not used with 
literal accuracy, but in the sense of “successors.” According to 
the preamble, therefore, the Constitution is limited to the thirteen 
States which were united under the Articles of Confederation ; 
and it is by virtue of Art. 4, sect. 3, subsect. 1,} and in spite of 
the preamble, that new States have been admitted upon an equal 
footing with the original thirteen. 

In the phrases, “Congress of the United States,”? “Senate of the 
United States,” ® “ President of the United States,” or “ Vice Presi- 
dent of the United States,”* ‘office under the United States,’’® 
“officers of the United States,”® “on the credit of the United 
States,” 7 “‘securities and current coins of the United States,” ® “ ser- 
vice of the United States,”® “ government of the United States,” 
“ granted by the United States,” "“ Treasury of the United States,” ” 
“Constitution of the United States,” !3“‘army and navy of the United 
States,” !* “offences against the United States,” ® “judicial power of 
the United States,” ?* “laws of the United States,” !” “‘controversies 
to which the United States shall be a party,” !* “treason against 
the United States,” “territory or other property belonging to the 





the 7th Article are the words: “ When land forces are raised by any State for the 
‘common’ defence,” etc. So in the 8th Article are the words: “All charges of war, 
and all other expenses that shall be incurred for the ‘common’ defence or ‘general’ 
welfare, and allowed by the United States in Congress assembled, shall be defrayed 
out of a ‘common’ treasury.” Lastly, the 9th Article contains the following: ‘The 
United States in Congress assembled shall have authority to appoint such other com- 
mittees and civil officers as may be necessary for managing the ‘ general’ affairs of thte 
United States under their direction.” 

1 See supra, page 370, note I. 2 Art. 1, sect. 1; Art. 1, sect. 2, subsect. 3. 

8 Art. 1, sect. 3, subsect. 1. 

4 Art. 1, sect. 3, subsects. 4, 5, and 6; Art. 2, sect. 1, subsects. 1 and 8; 12th Amend- 
ment ; 14th Amendment, sect. 2; Art. 1, sect. 7, subsects. 2 and 3. 

5 Art. 1, sect. 3, subsect.7; Art. 1,sect. 9, subsect. 8; Art. 2, sect. 1, subsect. 2; Art. 
6, subsect. 3; 14th Amendment, sect. 3; Art. 1, sect. 6, subsect. 2. 

6 Art. 2, sect. 2, subsect. 2, sect. 3, sect. 4; Art.6, subsect. 3; 14th Amendment, sect. 3. 

7 Art. 1, sect. 8, subsect. 2. 8 Art. 1, sect. 8, subsect. 6. 

® Art. 1, sect. 8, subsect. 16; Art. 2, sect. 2, subsect. 1. 

10 Art. 1, sect. 8, subsects, 17 and 18; Art. 2, sect. 1, subsect. 3; 12th Amendment. 

11 Art. 1, sect. 9, subsect. 8. 

12 Art. 1, sect. 10, subsect. 2; Art. 1, sect. 6, subsect. 1. 

18 Art. 2, sect. 1, subsect. 8; 14th Amendment, sect. 3. 

1¢ Art. 2, sect. 2, subsect. 1. 15 Art. 2, sect. 2, subsect. 1. 

16 Art. 3, sect. 1; 11th Amendment. 

17 Art. 3, sect. 2, subsect. 1; Art. 6, subsect. 2. 

18 Art. 3, sect. 2, subsect. 1. 19 Art. 3, sect. 3, subsect. 1. 

49 
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United States,” ! “claims of the United States,”2 “the United 
States shall guarantee,’*® “shall be valid against the United 
States,” * “under the authority of the United States,”® “court of 
the United States,” ® “delegated to the United States,”? “public 
debt of the United States,” § “insurrection or rebellion against the 
United States,’ ® “shall not be denied or abridged by the United 
States,” “neither the United States nor any State shall assume 
or pay,” ! the term “ United States” is used in its second sense.!2 
It seems also to be used in the same sense in the phrase, “ citizen 
of the United States ;”’® for it is only as a unit, a body politic, and 
a sovereign, that the United States can have citizens, — not as the 
collective name of forty-five States. In the phrase, “common 





1 Art. 4, sect. 3, subsect. 2. 2 Art. 4, sect. 3, subsect. 2. 
8 Art. 3, sect. 4. * Art. 6, subsect. 1. 

5 Art. 6, subsect. 2. 8 7th Amendment. 

7 yoth Amendment. 8 14th Amendment, sect. 4. 
® 14th Amendment, sect. 4. 10 15th Amendment. 


11 y4th Amendment, sect. 4. 

12 As the second sense in which the term “ United States” is used in the Constitu- 
tion had no existence prior to the time of the adoption of the Constitution, it follows 
that, whenever the Articles of Confederation use the term in such phrases as any of 
those enumerated above or in similar phrases, they use it (as they do in all cases) in its 
original sense. Instances will be found in Art. 4 [“‘no imposition, duties, or restriction 
shall be laid by any State on the property of the United States or either of them” ], 
Art. 5 [“‘nor shall any delegate hold any office under the United States,” etc.], Art. 6 
[“ nor shall any person holding any office of profit or trust under the United States or 
any of them accept of any present,” etc.], Art. 9 [“no State shall be deprived of terri- 
tory for the benefit of the United States;” “nor ascertain the sums and expenditures 
necessary for the defence and welfare of the United States or any of them;” “in the 
service of the United States;” “Congress of the United States;” “on the credit of 
the United States ;” “at the expense of the United States ”’], Art. 11 [“‘ Canada acced- 
ing to this confederation, and joining in the measures of the United States, shall be 
admitted into, and entitled to all the advantages of, this Union ”], Art. 12 [shall be 
deemed and considered as a charge against the United Statés, for payment and satis- 
faction whereof the said United States and the public faith are hereby solemnly 
pledged”, and Art. 13 [“ Congress of the United States”]. 

In most cases, however, in which the term “ United States,” in its second sense, or 
the term “ Congress” or “Congress of the United States,” would be used in the Con. 
stitution, the phrase “ United States in Congress assembled” is used in the Articles of 
Confederation. That phrase occurs in those articles a great number of times, and, 
whenever it occurs, “ United States” is used in its original sense. This is clearly 
brought out by the following words in Art. 5: “Each State shall maintain its own 
delegates in any meeting of the States;” also by the following words in Art. 10: “the 
voice of nine States in the Congress of the United States assembled ;” and also by the 
following words in Art. 12: “before the assembling of the United States [not the dele- 
gates of the United States] in pursuance of. the present confederation.” 

18 Art. 1, sect. 2, subsect. 2; Art. 1, sect. 3, subsect. 3; Art. 2, sect. 1, subsect. 5; 
14th Amendment, sects. 1 and 2; 15th Amendment, sect. 1. 
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defence and general welfare of the United States,”? it seems to be 
used in its first or original sense, especially as “common defence” 
and “general welfare” are taken from the preamble.? Certainly 
there is no pretence for saying it is used in its third sense. In the 
phrase, “throughout the United States,” * there is believed to be no 
doubt that it is used in its original sense,* though it may be claimed 
that it is used in its third sense. That it is used in its original 
sense in one instance is certain ;® and when the same phrase is 
used in different parts of the Constitution, a strong presumption 
arises that it is always used in the same sense. 

In the phrase, “resident within the United States,”’ there can 
be no doubt that “ United States ” is used in its original sense, the 
meaning being the same as if the words had been, “ resident in one 
or more of the United States.” 

The phrase, “ one of the United States,” affords a good instance 
of the use of “ United States” in its original sense.® 

In the phrase, “shall not receive any other emolument from the 
United States or any of them,” ® it is certain that ‘“ United States” 
is used in its second sense, though it is also certain that the 
draughtsman supposed he was using it in its original sense.” 





1 Art. 1, sect. 8, subsect. 1. 2 See supra, page 372, and notes 1 and 3. 

3 Art. 1, sect. 8, subsects. 1 and 4; Art. 2, sect. 1, subsect. 3. 

4 It has been seen (supra, p. 365, n. 2) that the first time the term “ United Col- 
onies ”’ occurs in the Journal of Congress, it is in the phrase, ‘throughout the twelve 
United Colonies.” The phrase, “throughout the United States” is also used in two 
instances in the 9th Article of Confederation [“the United States in Congress assem- 
bled shall have the sole and exclusive right and power of fixing the standard of weights 
and measures throughout the United States . . . establishing or regulating Post 
Offices from one State to another throughout all the United States”’], in neither of 
which can it possibly have any other meaning than throughout the thirteen United 
States. Can any reason then be given for supposing that the authors of the Constitu- 
tion attached a wholly different meaning to the same phrase, namely, “throughout all 
the territory within the sovereignty of the United States”? It is believed that there 
cannot; and yet the question depends entirely upon intention. For the reader should 
bear in mind the fact that, while the term “ United States ” may have its second mean- 
ing in the Constitution, though it was previously used in the same phrase with its 
original meaning (and that, too, without any change of intention), it cannot, in the 
Constitution or elsewhere, have its third meaning, in a phrase in which it had previously 
had its first meaning, without a corresponding change of intention. 

5 See infra, page 381. 

6 Art. 2, sect. 1, subsect. 4 [“ The Congress may determine the time of choosing the 
electors, and the day on which they shall give their votes ; which day shall be the same 
throughout the United States.”]. 

T Art. 2, sect. 1, subsect. 5. 8 Art. 2, sect. 1, subsect. 7. 

9 11th Amendment. 

10 At page 374, note 12, will be found an extract from the 4th Article of Confederation, 
in which occurs the phrase, “the United States or either of them,” and also an extract 














376 HARVARD LAW REVIEW. 


In the phrase, “all persons born or naturalized in the United 
States,” ! it seems clear that “ United States” is used in its original 
sense; for, first, it is either used in that sense or in its third sense, 
and, as the latter is not a constitutional or legal sense, there is a 
presumption that the term is not used in that sense in an amend- 
ment of the Constitution; secondly, it is declared that the same 
persons shall be citizens of the State in which they reside, and this 
shows that the authors of the amendment contemplated only States, 
for, if they had contemplated Territories as well, they certainly 
would have said “ citizens of the State or Territory in which they 
reside” ; thirdly, the whole of the 14th Amendment had reference 
exclusively to the then late war, and was designed to secure its 
results, —in particular to secure to persons of African descent 
certain political rights, and to take from the States respectively in 
which they might reside the power to deprive them of those rights. 
Moreover, the amendment consists mainly of prohibitions, and 
these are all (with a single exception which need not be mentioned) 
aimed exclusively against the States. It was no part of the object 
of the amendment to restrain the power of Congress (which its 
authors did not distrust), and hence there was no practical reason 
for extending its operation to Territories, in which all the power 
resided in Congress, What is the true meaning of “ United States ” 
in the phrase under consideration is certainly a question of great 
moment, for on its answer depends the question whether all persons 
hereafter born in any of our recently acquired islands will be by 
birth citizens of the United States. 

The foregoing comprise all the instances but one in which the 
term “ United States” is used either in the original Constitution, 
or in any of its amendments. The other instance is found in the 





from the 6th Article, in which occurs the phrase, “the United States or any of them ;”’ 
and, while these phrases are perfectly correct where they stand, yet a transfer to the 
Constitution of the passages containing them would have made the same phrases incor- 
rect, as such transfer would have changed the meaning of “ United States.” On the 
other hand, a transfer to the Constitution of an extract in the same note from Art. 9, 
containing the same phrase, would, it seems, have caused no change in the meaning of 
“United States,” and hence the phrase in question would have been correct, notwith- 
standing such transfer. 

1 14th Amendment, sect. 1: [‘ All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property without due process of law; nor deny 
to any person within its jurisdiction the equal protection of the laws.”] 
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13th Amendment,!— in which “United States” is plainly used 
in its original sense, if the words which follow it are to have 
any meaning; and yet, if the authors of that amendment had 
understood that the term “ United States,” when used in the 
Constitution to express extent of territory, had its third meaning, 
they would have omitted the words, “ or any place subject to their 
jurisdiction.” 

If a broader view be taken of the Constitution and its amend- 
ments, it will be found that the only portions of it which indicate 
the slightest intention to extend their operation beyond the limits 
of the States, are the clause authorizing the admission of new 
States,? the clause providing for the government of territories,® 
and the 13th Amendment. 

The Constitution of the United States, like other constitutions, 
is mainly occupied with the creation and organization of the 
three great departments of government,—the legislative, the ex- 
ecutive, and the judicial. Accordingly, the first three articles, 
comprising about six-sevenths of the whole, are entirely occupied 
with these three departments respectively. The last three sections 
of Art. 1 (namely, the 8th, 9th, and 1oth Sections) are, however, 
peculiar to the Constitution of the United States as a federal con- 
stitution, and will, therefore be excluded from view for the present. 
Of the remainder of Art. 1, and of the whole of Arts. 2 and 3, it 
may be affirmed that not one word in either has any reference or 
any application to any territory outside the limits of the States. 
As to Arts. 1 and 2, the correctness of this view has never been 
questioned, and, as to Art. 3, its correctness is established by the 
uniform practice of the legislative department‘ of the govern- 





1 [“ Neither slavery nor involuntary servitude, except as a punishment for crime, 
whereof the party shall have been duly convicted, shall exist within the United States 
or any place subject to their jurisdiction.” ] 

2 See supra, page 370, note I. 

3 Art. 4, sect. 3, subsect. 2. 

4 For example, the entire judicial power in the Territories has always been vested 
by Congress in one set of courts, regardless of the dual system which exists in all the 
States by virtue of Art. 3 of the Constitution. Moreover, these courts have always 
been termed Territorial courts (not United States courts), and have always been so 
regarded ; the statutes by which they have been created and governed are wholly sep- 
arate and distinct from those creating and governing the courts of the United States 
within the States ; their judges have generally held office only for a term of four years, 
whereas all judges appointed under Art. 3 of the Constitution hold office during good 
behavior ; and originally there was no appeal from any Territorial court to the Supreme 
Court. 
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ment, and by a uniform course of decisions in the judicial 
department. 

A distinction must, however, be made between those articles of 
the Constitution by which the several departments of the govern- 
ment were respectively created and organized, and those depart- 
ments themselves; for the reasoning which is applicable to the 
former is not necessarily applicable to the latter, nor is the same 
reasoning necessarily applicable to all of the latter. It does not 
follow, because a department of the government is created and 
organized by the Constitution with reference solely to a given ter- 
ritory, that, therefore, the power of that department and its sphere 
of action are limited to that territory. It may or may not be true, 
and it may be true of one department, and not true of another 
department. In fact, it is true of the judicial department, but it 
is not true of either the legislative or the executive department. 
How is it, then, that one of these three departments can differ so 
materially from the other two, when no such difference is indicated 
by the Constitution, which created and organized them all? It 
is because the difference depends, not upon the Constitution, but 
upon the nature of the departments themselves. The legislative 
and executive departments are sovereign in their nature, and, there- 
fore, their power and sphere of action are co-extensive with the 
sovereignty of the United States, of which sovereignty they con- 
stitute the vital part, —of which, in fact, they constitute all that 
has been delegated. It is by them alone that the sovereignty of 
the United States can, without changing or overthrowing the pres- 
ent Constitution, either speak or act, z. ¢., either declare its will, 
or execute that will when declared. The judicial department, on 
the other hand, is not the depositary of any portion of the sov- 
ereign power; its function is simply to judge; it cannot even 
enforce its own judgments; without the support of both the legis- 
lative and executive departments it could have no existence, other 
than theoretical, since the latter alone can appoint judges, and the 
former alone can provide them with salaries. It is true that the 
judicial department sometimes disregards what the legislative de- 
partment has declared to be the sovereign will; but that is not 
because of the nature of the judicial office, — it is rather in spite 





1 Seré v. Pitot, 6 Cr. 332; Am. Ins. Co. v. Canter, 1 Pet. 511; Benner v. Porter, 
9 How. 235; Clinton v. Englebrecht, 13 Wall. 434; Reynolds v. U. S.,98 U.S. 145; 
The City of Panama, 1o1 U. S. 453; McAllister v. U. S., 141 U. S. 174. 
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of it; it is not because it is the function of the judicial depart- 
ment to sit in judgment upon the action of the legislative depart- 
ment, but because the judicial department has held that it cannot 
do otherwise than disregard an act of the legislative department 
which is in violation of the Constitution, without itself incurring 
the guilt of violating the Constitution, and also (it-may be added) 
because the legislative department and the people have acquiesced 
in that view. 

While, therefore, the power of the legislative and executive 
departments is co-extensive with the sovereignty, the judicial 
department can exercise only such jurisdiction as has been dele- 
gated to it; and hence its jurisdiction would still be limited to the 
original thirteen States, had not the Constitution provided for the 
admission of new States. 

There is, therefore, no room for any question as to where either 
the legislative, the executive, or the judicial power in our new ter- 
ritories resides; for the legislative power clearly resides in the 
Congress of the United States, and the executive power in the 
President of the United States; and the power of establishing 
the judicial department also resides in Congress, though Congress 
cannot itself exercise the power belonging to that department. In 
the legislative and executive departments, therefore, is vested all 
the sovereign power in our new territories that has been delegated 
by the people ; and the real question is in what character, and sub- 
ject to what limitations, if any, do they hold this power. Does Con- 
gress (for example) hold the legislative power there as it does in the 
States, z. ¢., subject to all the limitations and restrictions imposed 
by the Constitution ; or does it hold that power in the new terri- 
tories without any other limitation than that imposed by the 
13th Amendment, namely, that it shall not establish slavery in 
any of them; or does the truth lie somewhere between these two 
extremes? And this brings us to the question whether the limita- 
tions and restrictions imposed upon Congress by the Constitution 
are operative outside the States. These limitations and restrictions 
are found chiefly in the 8th and gth sections of Art. 1, and in the 
first ten Amendments. 

The 8th Section of Art. 1 owes its existence entirely to the fact 
that the Constitution of the United States, while it is a true Consti- 
tution, and creates a true sovereign, is yet a federal constitution. 
By it the people of each State vested a portion of the sovereignty 
of that State in the new sovereign created by the Constitution, 
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7. ¢., they made a partition of the sovereignty of the State between 
the State and the United States, and the 8th section of Art. 1 
contains that partition. The mode of making it was by granting 
to the new sovereign those branches of sovereignty which are 
enumerated in the respective subsections of Section 8. That 
section, therefore, so far as regards its main object and scope, can 
have no application to any territory beyond the limits of the sev- 
eral States, for no partition was to be made of the sovereignty 
over any such territory. A strong presumption, therefore, arises 
that no part of the section was intended to extend beyond the 
limits of the States, as it cannot be supposed that any incidental 
objects were intended to have a more extensive operation than 
the main object. 

What were the incidental objects of the section? One was 
to provide security that the United States, in exercising those 
branches of sovereignty which had been granted to it, should 
treat all the States alike; for, if no such security were provided, 
a majority of States might at any time combine to oppress a 
minority. Accordingly, subsection 1 having granted to Congress 
the power “to lay and collect taxes, duties, imposts, and excises,” 
it is added “ but all duties, imposts, and excises shall be uniform 
throughout the United States.” So, also, subsection 4 grants to 
Congress the rower to establish an “uniform” rule of naturaliza- 
tion, and “ uniform ” laws on the subject of bankruptcies “ through- 
out the United States.” Reasons have already been given for 
believing that the term “ United States,” in both these sub- 
sections, is used in its original sense ; and we now find another 
argument, in. favor of the same view, in the scope and object of 
Section 8. As it would be absurd to hold that the grant of power 
in these subsections had any reference to territories as distin- 
guished from States, since Congress has full legislative powers in 
the territories without any grant from the States, so it would be 
absurd to hold that the limitation of the power has a more exten- 
sive operation than the power itself. Moreover, if all other argu- 
ments fail, it is at least true that those subsections contain nothing 
whatever to overthrow the presumption in favor of their being 
limited in their operation to the States. 

There is a dictum by Chief Justice Marshall, in Loughborough v. 
Blake,! which is opposed to the view insisted upon in this article. 





1 5 Wheat. 317. 
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It is, however, only a dictum, as the learned Chief Justice himself 
admits. The circumstances of the case were these. Jan. 9, 1815, 
Congress passed an Act! laying an annual direct tax of $6,000,000 
upon the United States, which sum it proceeded to apportion among 
the eighteen then existing States. Feb. 27, 1815, Congress passed 
another Act,? which in effect extended the first Act to the District 
of Columbia. The plaintiff having refused to pay his share of the 
tax imposed upon the District by the second Act, claiming that 
the Act was unconstitutional, his property was seized, and he 
brought trespass against the officer making the seizure. The 
plaintiff’s claim admitted of a very short answer, namely, that by 
Art. 1 of the Constitution, Section 8, subsection 17, Congress had 
all the power within the District that it had in any State plus 
the power of the legislature of that State, and, therefore, had an 
unqualified power of taxation. Still, the Chief Justice thought it 
desirable (for what reason is not very apparent) to show that Con- 
gress also had the power to impose the tax under the same grants 
of power by which it was authorized to pass the first Act. Accord- 
ingly, he said, first, the power given to Congress to lay and col- 
lect taxes was in terms without limitation as to place; secondly, 
the power to lay and collect taxes had the same extent as to 
place as the power to lay and collect duties, imposts, and excises; 
thirdly, the latter power was required to be exercised uniformly 
throughout the United States, and it could not be so exer- 
cised unless it extended throughout the United States; and this 
brought him to the question, what was meant by “ United States” 
in the phrase, ‘‘ throughout the United States.” ‘“ Does this term,” 
said he,® “designate the whole or any particular portion of the 
American Empire? Certainly this question can admit of but 
one answer. It is the name given to our great republic, which 
is composed of States and Territories. The District of Colum- 
bia, or the territory west of the Missouri, is not less within 
the United States than Maryland or Pennsylvania.” If this dc 
tum be taken as simply giving one of the meanings of the term 
“United States,” and without reference to the Constitution, its cor- 
rectness cannot be questioned; but it seems not to have occurred 
to its learned author that, while the meaning which he attributed 
to the term was one of its meanings, it had other meanings also; 





1 C, 21, 3 Stats. 164. 2 C. 60, 3 Stats. 216. 
8 5 Wheat. 319. 
50 
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that it had been used in another sense in the first! of the two 
Acts of Congress which gave rise to the litigation in question, and 
that his argument, therefore, required him to show that the mean- 
ing which he attributed to the term, rather than one of the others, 
was its true meaning in the clause of the Constitution upon which 
he was commenting. 

Perhaps it will not be thought unreasonable to place against the 
dictum in question the dictum of Webster in another. case,” also 
decided by Chief Justice Marshall. It is true that he was arguing 
for a client; but then it was not his habit, even as counsel, to 
state propositions. of law which he did not believe to be true, and 
the truth of which he was not prepared to maintain. He said: 
“What is Florida? It is no part of the United States. How can 
it be? How is it represented? Do the laws of the United States 
reach Florida? Not unless by particular provisions. The Terri- 
tory and all within it are to be governed by the acquiring power, 
except where there are reservations by the treaty. . . . Florida 
was to be governed by Congress as she thought proper. What 
has Congress done? She might have done anything, — she might 
have refused a trial by jury, and refused a legislature. . . . Does 
the law establishing the court at Key West come within the re- 
strictions of the Constitution of the United States? If the Con- 
stitution does not extend over this territory, the law cannot be 
inconsistent with the national Constitution.” It may be added 
that the decision was in Webster’s favor, that not a word was said 
by the Chief Justice in disapproval of the passage just quoted, that 
Loughborough v. Blake was not cited either by counsel or judge, 
that it has seldom been cited by any member of the court by which 
it was decided, and that the dictum under consideration has, it is 
believed, never been so cited. 

One other observation may be made upon Loughborough v. 
Blake, namely, that the District of Columbia differs materially 
from a Territory, that the former is within the limits of a State, 
was once a part of a State, and, therefore, the Constitution once 
extended over it; and it may not be easy to.show that it has ever 
ceased to extend over it. 





1 Which enacts (sect. 1) “that a direct tax of $6,000,000 be and is hereby annually 
laid upon the United States, and the same shall be and is hereby apportioned to the 
States respectively in manner following: To the State of New Hampshire $193,586.74,” 
etc. (enumerating the eighteen then existing States). Plainly, therefore, “ United 
States” is here used in its original sense. 

2 Am. Ins. Co. v. Canter, 1 Pet. 511. 8 1 Pet. 538. 
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The object of the 9th Section of Art. 1 is to prohibit Congress 
from doing certain things which it would otherwise have had the 
power to do under the several grants in the 8th section. Its 
object was, therefore, the same as that of the limitations contained 
in Section 8, and hence it would be as irrational to give Section 9 
a more extensive operation, in respect to territory, than Section 8 
has as it would be to give to the limitations upon the power of 
Congress imposed by Section 8 upon the grants contained in that 
section a more extensive operation than the grants themselves 
have. 

An examination of the different subsections of Section 9 (other 
than subsection 1, which, having ceased to be operative, may be 
passed over) will lead to the same conclusion. Thus, subsection 
2 provides that the writ of Habeas Corpus shall not be suspended, 
except under special circumstances ; subsection 3, that no bill of 
attainder or ex post facto law shall be passed; subsection 4, that 
all “ capitation or other direct” taxes which shall be laid shall be 
apportioned among the States according to the respective num- 
bers of their inhabitants, 2. ¢., shall neither be laid upon property 
without reference to State lines, nor apportioned among the States 
according to their property;/ subsection 5, that no tax or duty 
shall be laid on articles exported from any State; subsection 6, 
that no preference shall be given by any regulation of commerce 
or revenue to the ports of one State over those of another, and 
that no vessel bound to or from one State shall be obliged to enter, 
clear, or pay duties in another; subsection 7, that no money shall 
be drawn from the Treasury but in consequence of appropriations 
made by law, and a regular statement and account of the receipts 
and expenditures of all public money shall be published from time 
to time; and subsection 8, that no title of nobility shall be granted 
by the United States, and that no person holding any office of 
trust or profit under them shall accept of any present, emolument, 
office, or title from any King, Prince, or foreign State. 

Of these seven subsections, no one discloses any intention to 
make it operative over a greater extent of territory than any of the 
others, and it must, therefore, be assumed that the intention was, 
in that respect, the same as to all; and hence it follows that they 
must all receive the same construction, in respect to the extent of 





1 By Article 8 of the Confederation, the amount of money required by Congress to 
be raised, from time to time, was to be apportioned among the States according to 
the aggregate value of the land in the States respectively, exclusive of crown lands. 
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territory over which they shall be operative, at least so far as their 
construction in that respect depends uponintention. Moreover, 
subsections 5 and 6 show conclusively upon their face that they 
are to be operative only within the States, and subsection 4 shows 
the same intention with sufficient clearness. Subsection 4 has 
also the same raison d’étre as the limitations in subsections 1 and 
4 of Section 8, z.¢., it was designed to secure a minority of wealthy 
States against the risk of having the whole burden of government 
thrown upon them by the less wealthy majority ; and, therefore, it 
is absurd to suppose that it was intended to be operative in terri- 
tories, — which were never to have any voice in Congress, and as 
to which, therefore, no such precaution was necessary. 

Subsection 8 of Section 9 is more doubtful as to the territorial 
extent of its operation than any other part of the Constitution, — 
not because of any intention that can be justly attributed to its 
authors, but because of the language in which it happens to be 
couched. Thus, it provides in effect, that no title of nobility 
shall ever be granted by the United States as a sovereign, and 
that no person holding office under the sovereignty of the United 
States shall accept any present, etc. Fortunately, however, this 
subsection is of little importance, and any doubt that may exist as 
to its true construction, as it arises from accident, can have no 
influence upon the construction of other parts of the Constitution. 

In respect to the first ten Amendments of the Constitution, it 
seems scarcely necessary to say more than to refer briefly to the 
circumstances under which they were adopted. They were pro- 
posed by the first Congress and at its first session, and were a 
concession to the party which had opposed the adoption of the 
Constitution, and which had thus far prevented its ratification by 
two of the States, namely, Rhode Island and North Carolina. 
Some of the States also which had ratified it, had done so only 
because they had been induced to believe that it would be amended 
at the earliest opportunity. 

In respect to the nature and objects of the amendments adopted, 
it may be said that they are in the nature of a bill of rights, 7. ¢., 
they were designed still further to limit and restrict the powers of 
the new government under the grants contained in the first three 
articles of the Constitution, and especially those contained in the 
8th section of Art. 1. It would be very surprising, therefore, if 
they should disclose any intention to extend their operation be- 
yond the limits of the States; and in fact they do not disclose any 
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such intention. If any doubt exists as to the extent of territory 
over which any of them are operative, it is only as to the Ist 
amendment,! and it arises, not from any doubt as to the intention 
of its authors, but from the same cause as in subsection 8 of 
Section 9 of Art. 1. As to the remaining first ten Amendments, 
the utmost that can be said against the view now urged is that the 
language in which they are couched is so broad and general as to 
make them susceptible of an indefinite extension in respect to ter- 
ritory; but that is far from being sufficient to overcome the pre- 
sumption which exists in favor of their being limited to the States. 
Moreover, it is as true of the first ten Amendments as it is of the 
oth Section of Art. 1, that the intention of their authors was the 
same as to all of them, so far as regards the extent of territory 
over which they were to be operative; and yet it is certain that 
some of them are limited in their operation to the States. Thus, 
the 6th Amendment provides that all criminal trials shall be by 
a jury of the “State and district” in which the crime shall have 
been committed;? and by “district” is here meant either an 
entire State or a subdivision of a State. So the 7th Amendment 
perpetuates the right to trial by jury in common-law actions, 
and declares that no fact tried by a jury shall be otherwise 
re-examined in any court of the United States than according 
to the rules of the common law. It is assumed, therefore, 
that the common law of England will be the law of the land 
in every place where this amendment will be operative. More- 
over, the operation of the amendment is expressly limited to 
courts of the United States, z. ¢., courts exercising some portion 
of the judicial power conferred upon the United States by 
Art. 3 of the Constitution; and it is only within the States, as 
has been seen,’ that such power can be exercised, or such courts 
can exist. Lastly, the roth Amendment provides that the powers 
not delegated to the United States by the Constitution (2. ¢., in its 
first three articles), nor prohibited by it to the States (7. 4, in 
Section 10 of Art. 1), are reserved to the States respectively or to 
the people (7. ¢., the people of the respective States); and there 
could not well be a stronger proof that the sole object of the first 





1 “Congress shall make no law respecting an establishment of religion, or prohibiting 
the free exercise thereof ; or abridging the freedom of speech, or of the press; or the 
right of the people peaceably to assemble, and to petition the government for a redress 
of grievances.” 

2 U.S. v. Dawson, 15 How. 467. 3 See supra, page 378. 
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ten amendments was to limit the power of the United States in 
and over the several States. Nor should the fact be lost sight of 
that these ten amendments as a whole are so peculiarly and so 
exclusively English that an immediate and compulsory application 
of them to ancient and thickly settled Spanish colonies would fur- 
nish as striking a proof of our unfitness to govern dependencies, or 
to deal with alien races, as our bitterest enemies could desire. 

It may be added that Art. 3, Section 2, subsection 3, is of the 
same nature as the first ten Amendments ; and yet that subsection 
is limited, like the 7th Amendment, to the courts of the United 
States, and so to the several States, and that, too, not only for rea- 
sons applicable to the whole of Art. 3, but because it is expressly 
provided that all trials for crimes shall be held in the State where 
the crime was committed ; and though it is added that, when not 
committed in any State, the trial shall be at such place as Con- 
gress by law directs, yet a crime not committed in a State can 
come within that subsection only when it is committed on the 
high seas, or in some place which is without an organized govern- 
ment, and so without the means of administering justice.’ 

It must be admitted that the provisions, both of the original 
Constitution and of-the amendments, securing the right of trial by 
jury, have several times been subjects of discussion in the Supreme 
Court, and that opinions have been expressed by members of that 
court that these provisions extend to Territories. But, in the 
recent case of the American Publishing Co. v. Fisher,? the ques- 
tion was treated as still an open one; and though, in the still 
more recent case of Thompson v. Utah,’ the court professedly 
decided that the provisions in question extended to the former 
territory of Utah, yet it seems clear that the question was not 
involved in the decision. The only question directly involved was 
whether the clause in the constitution of Utah, providing that per- 
sons accused of felonies not capital should be tried by a jury of 
eight persons, was ex post facto as to a felony committed while 
Utah was a territory, and, therefore, inoperative ; and that question 
was decided in the affirmative, and for the reason that the law of 
the Territory, as it was when the crime was committed, required 





1 See U.S. wv. Jones, 137 U.S. 202; Cook v. U. S., 138 U. S. 157, 181. It seems 
clear also that the Constitution intended that Congress, in directing the place of trial 
of a crime not committed in any State, should select a place within the limits of some 
State, as otherwise the trial could not be in a United States court. 

2 166 U. S. 464. 8 170 U.S. 343. 
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any person accused of such a crime to be tried by a jury of 
twelve persons. But, if such was the law of the Territory, it seems 
to have been immaterial how it was established, — whether by the 
Constitution of the United States, or by Act of Congress, or by 
Act of the territorial legislature; and, in fact, such was the law of 
the Territory by virtue of an Act of the territorial legislature,' and 
therefore it was not necessary for the accused to invoke the aid of 
the Constitution of the United States.? 

It may aid us in determining the status of our new territories to 
inquire what their status would be, if the United States, instead of 
being a confederation of States, were a single State, organized sub- 
stantially as our several States are, or if it were a monarchy, either 
absolute or constitutional. 

The mere acquisition by one country (A, for example) of the 
sovereignty over another country (B, for example) produces no 
other legal effect upon the latter than to give it a new sovereign, 
and consequently to substitute the legislature and the chief execu- 
tive of A for those of B; but A and B will still be in strictness 
foreign to each other, each having its own government, laws, and 
institutions; and though the legislature and chief executive of 

.each will be the same, yet they will act in an entirely different 
capacity when acting for B from that in which they act when act- 
ing for A2 If any greater change than this is wrought, it will 
be because A has done something more to B than to acquire the 
sovereignty over her. She may do with B whatever she pleases, 
assuming the sovereignty which she has acquired over her to be 
absolute. She may (for example) incorporate B so completely with 
A that B’s own government, institutions, and laws will cease to 
exist, and even she herself will cease to exist as a separate country ; 
or A may keep the two countries entirely separate and distinct, and 
yet reduce the inhabitants of B to a condition of servitude. But if 





1 See 170 U.S. 345. Moreover, by the Act of Sept. 9, 1850, c. 51, s. 17 (9 Stats. 453, 
458), for organizing the Territory of Utah, it was enacted as follows: “The Constitution 
and laws of the United States are hereby extended over and declared to be in force 
in said Territory of Utah, so far as the same, or any provision thereof, may be applica- 
ble.” And though it was not within the power of Congress to extend the Constitution 
over territory to which it did not extend by its own force, yet Congress could give it 
the effect of a statute in such territory, and‘that was the effect of this provision. 

2 In Am. Ins. Co. v. Canter, 1 Pet. 511, 538, Webster, arguendo, said Congress had 
the power to refuse trial by jury to the Territory of Florida. See supra, page 382. 

8 Hence, no statute made by the legislature of A as such will affect B, unless it 
expressly declare that it shall extend to B. See supra, page 382. 











388 HARVARD LAW REVIEW. 


B be incorporated with A, or the inhabitants of B be reduced to a 
condition of servitude, it will not be because of the acquisition by 
A of the sovereignty over B, but because of the action taken by A 
consequent upon the acquisition of such sovereignty. If, indeed, 
A have a written constitution, by which her government was created 
and organized, and under which it acts, and the powers of such gov- 
ernment are subject to limitations imposed by the constitution, and 
such limitations are made by the constitution to apply to all future 
acquisitions of territory, and so are applicable to B, of course it will 
follow that the government of A will be subject to the same limita- 
tions when acting for B as when acting for A; and A can get rid 
of these limitations, in respect either to herself or B, only by chang- 
ing or overthrowing her constitution. 

Does, then, the fact that the United States is a confederation of 
States make any difference? It is conceived that it makes no dif- 
ference whatever as to the foregoing principles; but it does sug- 
gest two observations which affect their application : first, that, as 
all the limitations imposed upon the United States by the Consti- 
tution have reference primarily to the States, and owe their exist- 
ence primarily to the fact that the sovereignty over the territory of 
each State is divided between the State and the United States, 
there is a strong presumption that such limitations have no appli- 
cation to territory which is subject to no State sovereignty, and in 
which the United States can exercise all the power which can be 
exercised within a State either by the State or by the United States ; 
secondly, that there is but one known mode of incorporating newly 
acquired territory into the United States, namely, by admitting it 
as a State. 

Much confusion of ideas has been caused as to the effect of the 
acquisition of new territory by the United States, by the constant 
use of the word “ annexation,’ — a word which has no constitu- 
tional or legal meaning. It first came into general use in connec- 
tion with the agitation for and against the acquisition of Texas. 
Whether its use was by design or accident may not be certain. The 
acquisition of Texas was peculiar in this, namely, that it was the 
first instance (as it is still the only instance) of the acquisition of 
foreign territory by admitting it as a State. For this reason, the 
word “admission” may have been thought objectionable, that word 
having become associated with the practice of admitting as States 
territory already within the sovereignty of the United States. The 
acquisition of Texas was peculiar also in another respect, namely, 
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that it was the acquisition of an independent State with her own 
consent. In this respect, the case of Hawaii is similar to that of 
Texas; and this may account for the fact that Hawaii was acquired 
by the process (so called) of annexation.!_ But, however this may 
be, the mode in which Hawaii was acquired does not at all affect 
her s¢atus when acquired, nor make it different from that of the 
Spanish islands which have been acquired by conquest and by 
treaty with Spain. 

What has been the practice of Congress in respect to those 
branches of legislation which the Constitution? requires to be uni- 
form throughout the United States, and does such practice indicate 
that Congress has held itself bound by the Constitution to make 
such legislation uniform throughout all territory within the sover- 
eignty of the United States? First, the undoubted fact that there 
has been hitherto no want of uniformity in the taxes, duties, im- 
posts, and excises laid and collected by Congress, nor in the rules 
of naturalization, or the laws on the subject of bankruptcies, estab- 
lished by Congress, proves nothing; for there has not hitherto been 
the slightest reason why legislation upon each of these subjects 
should not be uniform throughout all the territory over which it 
extended; nor have there been even two opinions upon the ques- 
tion.. Secondly, the earliest legislation respecting duties upon 
imports and tonnage ® was limited in its operation to the States. 
This, however, may not have involved any constitutional question, 
as it did not follow that there was to be “free trade” between the 
territories and foreign countries, but rather that foreign goods 
could not enter the territories at all, for want of any ports of entry.4 





1 Another point of similarity between Texas and Hawaii is, that both were acquired 
by joint resolution. The resolution of March 1, 1845, by which Texas was acquired (5 
Stats. 797) is entitled, “ Joint Resolution for annexing Texas to the United States;” 
but neither the verb “ annex,” nor the noun “annexation,” occurs in the resolution itself. 
The resolution of July 7, 1898, by which Hawaii was acquired, is entitled, “ Joint Reso- 
lution to provide for annexing the Hawaiian Islands to the United States ;” and the 
resolution itself declares “that the said Hawaiian Islands and their dependencies be, 
and they are hereby annexed as a part of the territory of the United States, and are 
subject to the sovereign dominion thereof.” 

2 Art. 1, sec. 8, subsects. 1 and 4. 

8 Acts of July 31, 1789, ch. 5 (1 Stats. 29), and Aug. 4, 1790, ch. 57 (1 Stats. 145). 

* There was, however, early legislation imposing excise duties, and this was also 
limited to the States. See Act of March 3, 1791, ch. 81 (1 Stats. 199). It seems, there- 
fore, that such legislation was in violation of Art. 1 of the Constitution, Sec. 8, subsect. 1, 
if “ United States,” as used in that subsection, includes territories, as no excise duties 
were imposed upon the latter. 


51 
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The earliest legislation respecting naturalization! and bankruptcy ? 
was also limited in its operation to the States; and it seems that 
this was in violation of the Constitution, if “ United States,” as 
used in Art. 1, Section 8, subsection 4, includes the territories ; 
for a consequence was that no person residing in a territory could 
be naturalized, and that neither any debtor residing in a territory, 
nor the creditors of any such debtor, could have the benefit of the 
bankrupt law. Thirdly, all naturalization acts except the first, and 
all bankrupt acts except the first, have been extended to the terri- 
tories, but it by no means follows that Congress regarded itself as 
bound by the Constitution so to extend them. So also the Act of 
March 2, 1799,° to regulate the collection of duties on imports and 
tonnage, was extended to the then existing territories, z.¢., the 
latter were divided into collection districts; and this is true also of 
all similar acts which have since been passed, and of all territories 
which have since been acquired; and, if Congress had not taken 
this course, it must have either prohibited the importation of 
foreign goods into territories, or it must have admitted all foreign 
goods free of duty, or it must have established for the territories a 
revenue system of theirown. Moreover, there were many reasons in 
favor of the course adopted, and none in favor of either of the other 
three: First, all the different parcels of territory acquired by the 
United States from time to time (with the unimportant exception 
of Alaska) were contiguous either to existing States or to terri- 
tory previously acquired ; secondly, none of them differed more 
widely from the States in soil and climate than the States differed 
from each other; thirdly, they were all virtually without inhab- 
itants and were expected to be peopled by immigrants from the 
States, from the British Islands, and from Western Europe; 
fourthly, they were all expected, at an early day, to be formed 
into States, and as such to be admitted into the Union; fifthly, 
none of them produced (to any extent) dutiable articles which, if 
admitted into the United States free of duty, would either deprive 
the government of revenue, or compete with home products, or 
produce both of these effects ; sixthly, they all bordered upon navi- 
gable waters through which the products of all foreign countries 
could easily be imported into them, and, if admitted free of duty, 
could be smuggled thence into the States. 





1 Act of March 26, 1790, ch. 29, 1 Stats. 103. 

2 Act of April 4, 1800, ch. 19, 2 Stats. 19. 8 1 Stats. 627. 

4 On the 14th of August, 1848, the then military governor of California wrote to the 
War Department as follows: “If all customs were withdrawn, and the ports thrown 
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With the acquisition of Hawaii and the Spanish islands, however, 
all these conditions are radically changed. None of these islands 
have been acquired with a view to their being admitted as States, 
and it is to be sincerely hoped that they never will be so ad- 
mitted, 2. ¢., that they will never be permitted to share in the gov- 
ernment of this country, and especially to be represented in the 
United States Senate. Their agricultural capabilities are very 
great, their products enter almost wholly into commerce, and all 
or nearly all of them are dutiable under our tariff. Some of them 
consist of articles from which the government raises a great amount 
of revenue, and most of them, if admitted free of duty, will compete 
ruinously with home products of the same kind. Lastly, none of 
these islands are manufacturing countries, nor are likely to become 
such, and none of them import articles which compete with their 
home products, and, therefore, duties should be levied on articles 
imported into them only for purposes of revenue. 

The strongest possible reasons, therefore, exist for abandoning 
totally, in respect to our new territories, the practice which has 
hitherto prevailed of extending to territories the revenue system 
of the United States, and for giving to each of them a revenue 
system of its own.! This is required as well in justice to them as 
in justice to this country ; for, while the admission of sugar and 
tobacco, for example, from those islands into this country free of 
duty, would ruin the producers of those articles in this country, 
and would make it necessary for the government to resort to new 
and oppressive modes of raising revenue, the extension to those 
islands of our tariff on imports would compel their people to buy 
imported articles, not as their interests, but as our interests, 
dictate. 

If we are to undertake the government of dependent countries, 
with any hope of gaining credit for ourselves, we must enter upon 
the task with a single eye to promoting the interests of the people 
governed, and we must content ourselves with such material ad- 





open free to the world, San Francisco would be made the depot of all the foreign goods 
in the North Pacific, to the injury of our revenue and the interests of our own mer- 
chants.” See Cross v. Harrison, 16 How. 164, 183. 

1 Congress seems to have taken it for granted that the revenue system of the United 
States was to be extended to the Hawaiian Islands; for the resolution by which those 
islands were acquired declares that “until legislation shall be enacted extending the 
United States customs laws and regulations to the Hawaiian Islands, the existing cus- 
toms relations of the Hawaiian Islands with the United States and other countries 
shall remain unchanged.” 
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vantages as may accrue to us incidentally from a faithful discharge 
of our duty. Does the Constitution of the United States prevent 
our attempting such a réle? If it does, one will be driven to the 
conclusion that the authors of that instrument were either less 
successful in saying what they meant, or else were less sagacious 
and far-sighted, than they have had the reputation of being. 


C. C. Langdell. 





NOTE. 


THE numerous editions of the Constitution of the United States 
vary somewhat in their mode of dividing the different sections into 
paragraphs, and in numbering the paragraphs. For example, in 
Art. I, sect. 9, some editions print in one paragraph the matter 
which, in the preceding article, is treated as constituting subsec- 
tions 5 and 6; and this, of course, changes the numbering of the 
remaining paragraphs. So in Art. 2, sect. 1, some editions do not 
number the third paragraph, it having been superseded by the 
12th Amendment. Some editions also print and number the form 
of oath at the end of the section as a separate paragraph. In the 
preceding article the third paragraph is regarded as numbered, and 
the form of oath is not regarded as a separate paragraph; and 
hence the section is referred to as containing eight subsections. 
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THE CONSTITUTIONAL QUESTIONS INCIDENT TO 
THE ACQUISITION AND GOVERNMENT BY THE 
UNITED STATES OF ISLAND TERRITORY. 


NE of the most important questions with which the Conven- 
tion that framed the Constitution of the United States had 
to deal was that as to the disposition and government of the 
Western lands, with which the new nation was to be endowed. 
The Congress of the Confederation had undertaken to determine 
it for all time in 1784 and again in 1787, but by what authority? 
Let us turn to the “ Federalist” for an answer. Madison there 
answers very plainly and very truly that they had none. After 
saying that the cessions of territory then made and which might 
reasonably be expected, would place a mine of vast wealth in the 
hands of the new government, he proceeds thus : — 


“We may calculate, therefore, that a rich and fertile country, of an 
area equal to the inhabited extent of the United States, will soon become 
a national stock. Congress having assumed the administration of this 
stock, they have begun to render it productive. Congress have under- 
taken to do more: they have proceeded to form new States ; to erect 
temporary governments ; to appoint officers for them ; and to prescribe 
the conditions on which such States shall be admitted into the confed- 
eracy. All this has been done; and done without the least color of 
constitutional authority.” ? 


In the discussions of the constitutional convention there was a 
decided difference of opinion as to the measure of local self- 
government to which the settlers on this frontier ground ought to 
be held entitled. Some favored the policy of the Confederation by 
which certain fundamental principles were laid down as Articles 
of compact between the old States and the new territory. Some 
were for admitting no new States on a footing of equality with the 
original thirteen. The men of Vermont and of “ Franklin” were 
a rough and turbulent set. There were many who thought they 
needed to be held in check by a strong government. 





1 Federalist, No. 38. 


f 
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The result was the adoption of a clause drafted with the diplo- 
matic skill which was possessed in so rare a degree by Gouverneur 
Morris. He meant it, he tells us in two striking letters to which 
Mr. Justice Campbell called attention in the Dred Scott case, to 
serve as a warrant to the new Congress to treat the Western terri- 
tory and any other that we might acquire in the future as absolute 
sovereigns. He contemplated as probable the ultimate inclusion 
of the whole continent of North America in the limits of the 
United States, and possibly that we might reach out still further, 
though it was a possibility that he deplored. He meant, to quote 
his words, that as to all territory outside the original States, we 
should “ govern them as provinces, and allow them no voice in our 
councils. In wording the third section of the fourth article, I went 
as far as circumstances would permit, to establish the exclusion. 
Candor obliges me to add my belief, that had it been more 
pointedly expressed, a strong opposition would have been made.” ! 

This section, it is important to remember, is not put in that part 
of the Constitution which is specially concerned with the legisla- 
tive department, and in which most of the powers of Congress are 
particularly specified. 

Each of the three great departments is made the subject of a 
separate article, and then comes the fourth where are gathered 
together certain rules to govern the relations of the States to each 
other, the character of their government, and the privileges of their 
citizens. The third section of this article begins with regulations 
as to the admission of new States into the Union, and then follows 
the clause now especially under consideration, which is that “ The 
Congress shall have Power to dispose of and make all needful 
Rules and Regulations respecting the Territory or other Property 
belonging to the United States; and nothing in this Constitution 
shall be so construed as to Prejudice any Claims of the United 
States, or of any particular State.” It is evident that this might 
not unfairly be understood to refer to the public lands mainly in 
their character as public property. The phrase “ Territory or other 
Property ” certainly implies that “Territory ” is to be considered 
as property. Thus read, Congress would deal with it as represent- 
ing the owner, rather than the sovereign. In one of its opinions 
the Supreme Court of the United States seems to look at it from 
this point of view. ‘“ The term Territory,” it was remarked, “ as 





1 Scott v. Sandford, 19 Howard, 507. 
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here used is merely descriptive of one kind of property; and is 
equivalent to the word lands.” ? 

A broader scope, however, had plainly been given it, in an earlier 
case, while Chief Justice Marshall was on the bench. He was called 
upon to decide, first, whether foreign territory could be acquired 
by the United States, and then how, when acquired, it was to be 
held and governed. These questions had, a quarter of a century 
before, been hotly disputed in the political department of the 
government: they were to be hotly disputed again, a quarter of a 
century later, in the courts before his successors in office. He 
had no difficulty in confirming, as incident to the executive power, 
what his great adversary in national politics, who had recently 
passed away, President Jefferson, had at first hesitated to claim as 
a right, — the prerogative of acquiring new territory either by con- 
quest or cession from a foreign power. 

The legislative department had not shared in Jefferson’s doubts. 
The Louisiana purchase was a political event of far greater import- 
ance to the country than any of those which have marked the 
year 1898. It gave rise to animated discussion in both houses of 
Congress, but it may fairly be said that neither of the great parties 
of the day put in question the right of the President and Senate to 
make the treaty, and so bring the vast territory which it embraced 
under the sovereignty of the United States. The controverted 
points were, first, the policy of the measure, and, second, the nature 
of the relation created between the inhabitants whose allegiance 
was transferred and the soil itself, on the one hand, and the United 
States, on the other. It was claimed by some, in debate, to bring 
them under the flag but not into the Union; to make the people 
subjects rather than citizens, and the land on which they dwelt the 
property of our government, but no part, properly speaking, of the 
United States. We could hold it, they said, and control it, as a 
man can hold and control a farm which he has bought, by right of 
proprietorship, to be kept or sold, tilled or left fallow, at pleasure : 
it was, in short, a proper field for a strictly colonial government. 
A few asserted that the United States could set up no laws any- 
where that were not founded on the consent of the governed.” 

The question thus debated in the Fall of 1803 was a practical 
and pressing one. France had appointed, in June, a commissioner 





1 United States v. Gratiot, 14 Peters, 526, 527. 
2 The debates are well summarized in Adams, Hist. of the United States, ii, 1oo- 
115. 
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to deliver possession, and was anxious to get the purchase money 
into her treasury. The people who were the subject of the trans- 
fer were uneasy and dissatisfied. Expedition was necessary. If in 
the presence of such conditions all political parties were in agree- 
ment as to the main doctrine to be applied, the precedent, as a 
record of legislative construction on a point of constitutional law is 
of all the more importance. 

The Act of Congress of Oct. 31, 1803, passed by large majori- 
ties in each house, to meet the case, was a brief one. It gave the 
President carte blanche. He was authorized to take possession 
and occupy, using such force as might be necessary to maintain 
the authority of the United States, and calling out not exceeding 
80,000 of the State militja, if he thought proper. Then followed 
this plenary grant of general authority: 


“That, until the expiration of the present session of congress, unless 
provision for the temporary government of the said territories be sooner 
made by congress, all the military, civil, and judicial powers exercised 
by the officers of the existing government of the same shall be vested in 
such person and persons, and shall be exercised in such manner, as the 
President of the United States shall direct, for maintaining and pro- 
tecting the inhabitants of Louisiana in the free enjoyment of their liberty, 
property and religion.” 


Jefferson immediately despatched commissioners to New Orleans 
to receive the surrender of possession, and invested one of them, 
Governor Claiborne, of the Territory of Mississippi, with all the 
powers theretofore exercised over the Louisiana territory by the 
Governor General and Intendant under the authority of Spain. 
This made him a temporary king, and constituted the system of. 
government under which Louisiana remained until October of the 
following year. 

The Governor General, under the laws and usages of Spain, had 
almost royal authority. He promulgated ordinances which had 
the force of a statute. He appointed and removed at pleasure 
commandants over each local subdivision of territory.1 He presided 
over the highest court. The Intendant, however, was a counter- 
poise. He was chief of the departments of Finance and Com- 
merce. He acted as a Comptroller General, on whose warrant 
only could payments be made from the treasury.2, He was also 





1 Public Documents, 8th Congress. An account of Louisiana, being an Abstract of 
Documents in the Offices of the Department of State, and of the Treasury, Nov. 1803, 


39, 40. 2 Jbid., 33, 41. 
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Judge of the courts of admiralty and exchequer. Both these offices 
Jefferson put in the hands of one man. 

Judicial proceedings were conducted in the forms of the civil 
law. A son, whose father was living, could not sue without his 
consent, nor persons belonging to a religious order, without that of 
their superior! He who reviled the Saviour or the Virgin Mary, 
had his tongue cut out and his property confiscated.2, A married 
woman convicted of adultery and her paramour were to be de- 
livered up to the will of the husband, with the reserve, however, 
that if he killed one he must kill both.® 

All travellers, previous to circulating any news of importance, 
were bound to relate it to the syndic of the district, who might 
forbid it to go farther if he thought such prohibition would be for 
the public good.! 

There was a religious establishment. Two canons and twenty- 
five curates received salaries from the public treasury.® 

A considerable code of laws, of which those to which I have 
referred are not unfair examples, was thus left to be administered 
or superseded and replaced by others, for an uncertain period, at 
the will of one man, an agent of the executive power. 

The Federalists in Congress, while willing, if not anxious, that 
Louisiana should be governed as a colonial dependence, objected 
to the passage of this Act, on the ground that it set up a des- 
potism incompatible with the Constitution. The answer of the 
leaders of the party in power was that Congress had an authority 
in the territories which it had not in the States, and that the 
United States were acting in the rightful capacity of sovereigns, 
precisely as Spain and France had acted before them.® 

In the case decided by Chief Justice Marshall twenty-five years 
later, to which allusion has already been made, that of the Ameri- 
can Insurance Company against Canter, the counsel for the de- 
fendant, one of whom was Daniel Webster, claimed in argument 
that the Constitution and laws of the United States did not extend 
over Florida upon its cession by Spain. The usages of nations, 
they said, had never conceded to the inhabitants of either con- 
quered or ceded territory a right to participate-in the privileges of 
the Constitution of the country to which their allegiance had been 
transferred. Congress might therefore govern them at its will.’ 





1 An Account of Louisiana, &c., App. xxviii. 


2 Tbid., xiv. 8 Jbid., xlvi. 
4 Jbid., \xxi. 5 Jd., 38. 
6 Adams’ Hist., ii, 119. 7 1 Peters, 533, 539: 
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The Court, in its opinion, went with them to a certain point, but 
no farther. Marshall declared that these inhabitants, though made 
by the treaty of cession citizens of the United States, acquired no 
right to share in political power; and also that the provision of 
the Constitution that the judicial power of the United States 
should be vested in courts of a certain description did not apply to 
such courts as Congress had provided for Florida. His argument 
on this, the turning-point of the case, was hardly worthy of so 
great a judge. The Constitution, he said, required that the Judges 
of the courts which it contemplated should hold office for good 
behavior. The Act of Congress for the government of the Terri- 
tory of Florida set up courts, the Judges of which were to hold 
office only for four years. Therefore the Constitution did not 
apply to them. What were they, then? Legislative courts, not 
exercising any of the judicial power conferred by the people in the 
grant made and defined in the third article of the Constitution, but 
having a jurisdiction “conferred by Congress in the execution of 
those general powers, which that body possesses over the terri- 
tories of the United States.” . . . “In legislating for them, Con- 
gress exercises the combined powers of the general and of a State 
government.” 

The other legislative powers granted by the people, so far at 
least as the express terms of the Constitution are concerned, are 
either limited in scope or else confined to some narrow field of 
operation. The right to regulate the territories, so far as may be 
“needful,” is given with no other definition of its bounds; and 
who but Congress is to say how far that need extends? As to 
them, Congress has, and it was meant by Morris that it should 
have,! every power incident to an independent sovereignty, unless 
limitations are to be read into the grant from its collocation, and by 
force of the fundamental principles on which the whole Constitu- 
tion rests, or of certain of its general prohibitions and guaranties. 

The judicial powers granted to the courts of the United States 
are carefully enumerated, and cover comparatively few of the 
ordinary controversies that become the subject of litigation. Those 
which Congress can put in the hands of its deputies for the terri- 
tories extend over the whole domain of jurisprudence. 

The executive power of the United States alone stands as to the 
Territories on the.same footing which it occupies as respects the 





1 Scott v. Sandford, 19 Howard, 507. 
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States. Congress may create territorial offices, but it cannot fill 
them. Appointments must come from another source, and, so far 
at least as the leading positions are concerned, are ineffectual until 
commissions are signed by the President.1_ Probably also he has a 
power of removal at will even of the judges.? Certainly he has a 
far greater prerogative. Until Congress acts for the regulation of 
any particular territory which the United States may acquire, the 
President is under the constitutional duty to see that the authority 
of the United States is recognized there and the peace of the 
United States maintained. If the acquisition be by conquest, its 
government falls to him from the first as the commander-in-chief 
of the national forces. If it be by treaty, he must take possession, 
and control it through such temporary agencies as he may think 
proper, until Congress sees fit to act.® 

Whether there are any provisions in the Constitution, or princi- 
ples that underlie it, which operate as partial restrictions upon the 
sovereign authority of Congress over the Territories, is a question 
which has repeatedly been presented to the Supreme Court of the 
United States, and to which its response has had a somewhat un- 
certain sound. In 1850, in a case, turning upon the effect of a 
territorial statute of Florida, the court spoke thus of territorial 
governments in general. ; 


“They are legislative governments, and their courts legislative courts, 
Congress, in the exercise of its powers in the organization and govern- 
ment of the territories, combining the powers of both the Federal and 
State authorities. There is but one system of government, or of laws 
operating within their limits, as neither is subject to the constitutional 
provisions in respect to State and Federal jurisdiction. They are not 
organized under the Constitution, nor subject to its complex distribution 
of the powers of government, as the organic law; but are the creations, 
exclusively, of the legislative department, and subject to its supervision 
and control. Whether or not there are provisions in that instrument 
which extend to and act upon these territorial governments, -it is not 
now material to examine.” * 


This opinion was delivered while political discussion was still 
rife as to whether Congress could prohibit slavery in the Territories. 





1 Constitution, Article II, Section 3. 

2 McAllister v. United States, 141 U. S. 174,178; Parsons v. United States, 167 
U. S. 324, 333: 

8 Fleming v. Page, 9 Howard 602; Cross v. Robinson, 16 Howard, 164, 193. 

# Benner v. Porter, 9 Howard, 242. 
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The Mexican war had stretched our boundaries to the Pacific. The 
Wilmot proviso, in 1846, brought the question we are now con- 
sidering into sharp and sudden prominence. General Cass had 
been made the Democratic candidate for the Presidency in 1848, 
in view and in no small part in consequence of an open letter to 
his political friends, written the year before, in which he told them 
that the right of Congress to regulate the territory and other prop- 
erty of the United States would naturally be construed as merely 
designed to embrace property regulations ; that it had been pushed 
farther in practice “by rather a violent implication; ” but that it 
was “a doubtful and invidious authority,” and “ should be limited 
to the creation of proper governments for new countries, acquired 
or settled, and to the necessary provision for their eventual admis- 
sion into the Union; leaving in the meantime to the people in- 
habiting them to regulate their internal concerns in their own 
way.” ? 


The question was a troublesome one for politicians, as well as 
for jurists. If the Missouri compromise of 1820 was to be upheld, 
it must be because Congress could rightfully legislate as to the 
domestic institutions of the Territories. If it was to be broken 
through by the Wilmot proviso, it'was also because Congress had 
that power. 

Some of the Whig leaders now took the ground that the power 
to legislate for Territories in this and all other matters existed; but 
was rather one resting on implication than upon express grant. 
John Davis of Massachusetts defended this doctrine in the Senate, 
but said that the exercise of the power was to be controlled by the 
fundamental maxims of the Constitution. Calhoun came nearly to 
the same position. The “needful rules and regulations clause,” 
he said, ‘conferred no governmental power whatever.” But the 
Constitution recognized slavery. Slaves were therefore property, 
so far as the United States were concerned. The citizens of the 
United States were entitled to free access to every part of its un- 
occupied territories. They must be allowed to take their property 
with them. A sovereign State might abolish slavery within its 
limits. Into that State a slaveholder could not thereafter take this 
kind of property and hold it in possession. But the Constitution 
shielded him in the Territories, for they took their political char- 





1 Letter of Dec. 24, 1847, to A. O. P. Nicholson. 
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acter solely from the United States, and the Constitution was 
their supreme law. 

Davis’s colleague was Daniel Webster. He met the issue, in 
the line of his argument at the bar before Marshall, twenty years 
before, by denying that the Constitution had any operation in the 
territories, until Acts of Congress were made to enforce it: it was 
made for the States, and not for territorial possessions. Benton 
took the same ground, and maintained it in his “ Thirty Years’ 
View,” published in 1856. 

Calhoun had, at an earlier stage of the controversy, in 1848, in- 
veighed in the Senate, in most impressive terms, against all meas- 
ures looking to the acquisition of new territory to be governed as 
a political dependency, and had introduced a resolution declaring 
that to conquer and hold Mexico, “ either as a province or to in- 
corporate it in the Union would be a departure from the settled 
policy of the government, in conflict with its character and genius, 
and in the end subversive of our free and popular institutions.” 

While the political anvil was so hot, the Supreme Court wisely 
confined itself to disposing of the cases before them, without pro- 
nouncing upon academic questions, however important. Six years 
later, however, it adopted a different policy. In the Dred Scott 
case, Chief Justice Taney announced his adhesion and, so far as he 
could, committed the court to the doctrine advocated by Calhoun. 
The “needful rules and regulations clause,” he declared, had no 
operation on territory acquired since the adoption of the Constitu- 
tion. Such territory was subject to such laws as Congress might 
enact as the legislative arm of the government; but these must 
be confined within the limits assigned by the Constitution for the 
protection of person and property. A power to rule it without re- 
striction, as a colony or dependent province, would be inconsistent 
with the nature of our government. Slaves might therefore be 
taken and held there, because slavery was a status recognized by 
the Constitution.? 

The court, as reconstituted during the civil war which the Dred 
Scott decision had done so much to produce or to accelerate, re- 
verted to the doctrine of Chief Justice Marshall, and in 1871 rein- 
stated the “needful rules and regulations clause” as the primary 
authority for our territorial legislation. The right of a sovereign 





1 ii, 714. 
2 Scott v. Sandford, 19 Howard, 447, e¢ seg. 
3 Clinton v. Engelbrecht, 13 Wallace, 434, 441, 447- 
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to rule his possessions, in later decisions has also been relied on, 
and has perhaps been most emphatically expressed in dealing with 
the various Acts of Congress passed to suppress polygamy in Utah, 
The fullest statement of the present view of the court was given by 
Mr. Justice Matthews, in one of these Utah cases, in which after 
saying that the question of the power of Congress to legislate for 
the Territories as to matters of domestic concern is no longer open 
for controversy, the opinion proceeded thus ; — 


“It has passed beyond the stage of controversy into final judgment. 
The people of the United States, as sovereign owners of the National 
Territories, have supreme power over them and their inhabitants. In the 
exercise of this sovereign dominion, they are represented by the govern- 
ment of the United States, to whom all the powers of government over 
that subject have been delegated, subject only to such restrictions as are 
expressed in the Constitution, or are necessarily implied in its terms, or 
in the purposes and objects of the power itself; for it may well be ad- 
mitted in respect to this, as to every power of society over its members, 
that it is not absolute and unlimited. But in ordaining government for 
the territories, and the people who inhabit them, all the discretion which 
belongs to legislative power is vested in Congress; and that extends, 
beyond all controversy, to determining by law, from time to time, the 
form of the local government in a particular Territory, and the qualifica- 
tion of those who shall administer it. It rests with Congress to say 
whether, in a given case, any of the people resident in the Territory, shall 
participate in the election of its officers or the making of its laws; and 
it may, therefore, take from them any right of suffrage it may previously 
have conferred, or at any time modify or abridge it, as it may deem ex- 
pedient. ‘The right of local self-government, as known to our system as 
a constitutional franchise, belongs, under the Constitution, to the States 
and to the people thereof, by whom that Constitution was ordained, and 
- to whom by its terms all power not conferred by it upon the government 
of the United States was expressly reserved. The personal and civil 
rights of the inhabitants of the Territories are secured to them, as to 
other citizens, by the principles of constitutional liberty which restrain 
all the agencies of government, State and National ; their political rights 
are franchises which they hold as privileges in the legislative discretion 
of the Congress of the United States. This doctrine was fully and for- 
cibly declared by the Chief Justice, delivering the opinion of the court in 
National Bank v. County of Yankton, 101 U. S., 129. See also Amer- 
ican Ins. Co. v. Canter, 1 Pet. 511; United States v. Gratiot, 14 Pet. 
526; Cross v. Harrison, 16 How. 164; Dred Scott v. Sandford, 19 How. 
393- If we concede that this discretion in Congress is limited by the 
obvious purposes for which it was conferred, and that those purposes are 
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satisfied by measures which prepare the people of the Territories to be- 
come States in the Union, still the conclusion cannot be avoided, that 
the Act of Congress here in question is clearly within that justification. 
For certainly no legislation can be supposed more wholesome and neces- 
sary in the founding of a free, self-governing commonwealth, fit to take 
rank as one of the co-ordinate States of the Union, than that which seeks 
to establish it on the basis of the idea of the family, as consisting in and 
springing from the union for life of one man and one woman in the holy 
estate of matrimony ; the sure foundation of all that is stable and noble 
in our civilization ; the best guaranty of that reverent morality which is 
the source of all beneficent progress in social and political improvement. 
And to this end no means are more directly and immediately suitable than 
those provided by this act, which endeavors to withdraw all political in- 
fluence from those who are practically hostile to its attainment.” * 


It will be remarked that the Dred Scott opinion is here cited as 
an authority. Mr. Justice Matthews’ statement of the law was 
quoted with approval in 1889, by Mr. Justice Bradley, in deciding 
the greatest of all the Utah cases — that which held that Congress, 
as representing the parens patrig of the territory, could annul the 
charter of the Mormon Church, confiscate its property, and devote 
it to public uses. He added, however, this important observation 
of his own; — 


“‘ Doubtless Congress, in legislating for the Territories would be subject 
to those fundamental limitations in favor of personal rights which are 
formulated in the Constitution and its amendments ; but these limitations 
would exist rather by inference and the general spirit of the Constitution, 
from which Congress derives all its powers, than by any express and . 
direct application of its provisions.” ? 


It will be perceived that these few but pregnant words, repeated 
later with approval in an Alaska case by Mr. Justice Harlan,> sub- 
stantially reaffirm a position on which the Dred Scott decision was 
rested by all the justices but three, and from which none of the 
other three dissented. This is that Congress, in making rules 
for the Territories, is subject to some or all of the restrictions and 
prohibitions imposed upon it by the Constitution as respects other 
legislation affecting person or property. A difference is indeed 





1 Murphy v. Ramsey, 114 U. S. 44, 45. 

2 Mormon Church v. United States, 136 U. S. 1, 42, 44, 58, 67. 
8 McAllister v. United States, 141 U. S. 174, 188. 

* Scott v. Sandford, 19 Howard, 542, 614. 
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made in the mode of statement. In 1850, the court considered 
the letter as well as the spirit of the Constitution to have a con- 
trolling force. In 1884 what is to be implied or derived from its 
spirit is treated as the main if not the only source of restraint. 
This mode of expression may have been adopted in order to leave 
the way open to hold, should occasion arise, that the United States 
could not lawfully acquire territory to hold permanently or for an 
indefinite period as a dependent province or colony. If, however, 
it means what it seems to declare, and is of general application, 
then the utterance of Taney on this point seems intrinsically en- 
titled to the most respect. That is in line with what Chief Justice 
Marshall said in the great case of Cohens against Virginia,! in dis- 
cussing the not dissimilar power of Congress to legislate for the 
District of Columbia, and meeting the objection that such legis- 
lation had simply a local effect. ‘ Congress,” he observed, “ is not 
a local legislature, but exercises this particular power, like all its 
other powers, in its high character as the legislature of the Union. 
The American people thought it a necessary power, and they con- 
ferred it for their own benefit. Being so conferred, it carries with 
it all those incidental powers which are necessary to its complete 
and effectual execution. Whether any particular law be designed 
to operate without the district or not, depends on the words of that 
law. If it be designed so to operate, then the question, whether 
the power so exercised be incidental to the power of exclusive legis- 
lation, and be warranted by the Constitution, requires a consider- 
ation of that instrument. In such cases the Constitution and the 
law must be compared and construed.” 

Any other construction leaves the rights of the citizen too much 
at the will of the judiciary, and ignores the natural meaning of our 
bill of rights.2. The main privileges and immunities guaranteed by 
the amendments to the Constitution, which serve that office, are 
shared by every foreigner who may be found within our jurisdic- 
tion.® They must then certainly be the heritage of every settled 
inhabitant of the land. Such is their force in every organized 
Territory by Act of Congress (Revised Statutes, Section 1891) 
and I believe it to be the same in every unorganized territory 





1 6 Wheaton, 264. 

2 See Pomeroy, Constitutional Law, § 498; Cooley, Principles of Constitutional 
Law, 36. 

8 Wong Wing v. United States, 163 U. S. 228, 238, 239, 242. 
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which is subjected to civil government, by virtue of the Constitu- 
tion itself.! 

If the laws of Congress as to the Territories are laws of the 
United States and subject in all respects to the Constitution of 
the United States, how can we justify the long established practice 
of investing the Territorial legislatures with general legislative 
power? Here, again, we may turn to Chief Justice Marshall for 
an answer. The “needful rules and regulations clause,” he said 
in McCulloch against Maryland,” authorizes the organization of a 
territorial government which constitutes a corporate body. Pre- 
cisely as a State may incorporate a city, with its city council, the 
United States may incorporate a Territory with a territorial coun- 
cil or a legislature. The statutes of such a body will not be laws 
of the United States, but laws of that part of it lying within the 
corporate limits, so far as Congress may have left the field open 
for their adoption. They are like the laws of our chartered col- 
onies before the Revolution. 

Assuming, then, that the Constitution is the supreme law wher- 
ever the flag of the Union floats over its soil, are there any of its 
provisions which are likely to embarrass us in dealing with our new 
possessions ? 

That they are islands and not part of the mainland of North 
America is, of itself, an immaterial circumstance, so far as the 
right to acquire them is concerned. Islands that fringe a conti- 
nent are part of it. Puerto Rico and Cuba are American islands.® 
Hawaii is in a position to command our coast, and lies nearer to 
us than the outer Aleutian Island, the acquisition of which has 
been confirmed by general acquiescence during thirty years. For 
temporary commercial purposes, indeed, we have the warrant of 
the Supreme Court for saying that the President, with the author- 
ity of Congress, can acquire any island, however remote, and make 
it, while retained, a part of the United States. If there is any 
difficulty in our accepting the cession of the Philippines, it is not 
that they are islands, but that they are not appurtenant to the 
American continent. 





1 See Reynolds v. United States, 98 U.S. 145, 154, 162; Thompson v. Utah, 170 
U. S. 343, 346; Zz ve Sah Quah, 31 Fed. Rep. 329, 330. 

2 4 Wheaton, 316. 

8 See a discussion of the Historic Policy of the United States as to Annexation in 
the Report of the American Historical Association for 1893, page 379. 

# Jones v. United States, 137 U. S. 202, 212, 221. 
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Are we then — should the Spanish treaty be ratified — to meet 
any constitutional difficulty in holding and governing whatever it 
may bring us? 

The XIV. and XV. Amendments must certainly prove a source 
of embarrassment. The latter declares that the right of citizens 
of the United States to vote shall not be denied or abridged 
by the United States on account of race or color. By Section 
1992 of the Revised Statutes of the United States, “all persons 
born in the United States, and not subject to any foreign power, 
excluding Indians not taxed, are declared to be citizens of the 
United States.” This statute was passed, on April 9, 1866, by 
the same Congress which framed and on June 16, 1866, proposed 
to the States for ratification the XIV. Amendment, with which, 
therefore, it may fairly be assumed to have been intended to be in 
harmony. The first words of that Amendment are that “all 
persons born or naturalized in the United States and subject to the 
jurisdiction thereof are citizens of the United States, and of the 
State wherein they reside.” If this stood alone and unexplained 
by contemporary legislation, it might be argued that it applied 
only to persons residing in one of the States. But read in the 
light of Revised Statutes, Section 1992, it would seem a more 
natural construction to treat it as adding to that the farther step 
to which the consent of the States was necessary, that those thus 
born or naturalized, if they then or afterwards resided in a State, 
should be citizens of that State, as well as of the United States. 
It will be observed that the State among whose citizens they are 
thrust is not necessarily that of their birth. It is any State in 
which citizens of the United States may at any time reside. 

Whether therefore Revised Statutes, Section 1992, should be 
repealed or not, the XIV. Amendment would seem to make every 
child, of whatever race, born in any of our new territorial posses- 
sions after they become part of the United States, of parents who - 
are among its inhabitants and subject to our jurisdiction, a citizen 
of the United States from the moment of birth. The Indian tribes 
on our own continent are held not to be subject to our jurisdiction 
in the sense in which those words are here employed. They were 
until 1871 (Revised Statutes, Section 2079) considered as separate 
nations with which we dealt as treaty powers.!_ Their present condi- 
tion has been described by the Supreme Court of the United States 





1 The Cherokee Nation v. Georgia, 5 Peters, 1. 
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as ‘a dependent condition, a state of pupilage, resembling that of a 
ward to his guardian.”! Can this same position be assigned to the 
Malays, the Moros, and the many savage tribes in the Philippines? 
This will be a grave question for Congress and the courts to meet.” 
But, however that may be decided, the people of Puerto Rico and 
the natives of Hawaii will certainly be fully subject to our jurisdic- 
tion. Their children, born after the ratification of the Spanish 
treaty, if it should be ratified, will all be citizens of the United 
States. They must, therefore, by the XV. Amendment have the 
same right of suffrage which may be conceded in those territories 
to white men of civilized races. One generation of men is soon 
replaced by another, and in the tropics more rapidly than with us. 
In fifty years, the bulk of the adult population of Puerto Rico, 
Hawaii, and the Philippines, should these then form part of the 
United States, will be claiming the benefit of the XV. Amendment. 

The provision in the first Article of the Constitution that “ all 
Duties, Imposts and Excises shall be uniform throughout the 
United States ” will also prove an awkward obstacle to any policy 
of the “ open door,” if our protective system is to be maintained. 
It requires that any customs duties we may impose on imported 
goods shall be of one and the same form and at one and the same 
rate at every port of entry throughout the United States.’ If 
there is a duty of forty per cent collectible on woollen cloth brought 
to New York from a foreign port, the same percentage must be 
collected on woollen cloth brought to Manila from a foreign port, 
subject only to any temporary reservations of a right to entry 
on more favorable terms which may be made in the treaty of 
cession. 

On this point the Supreme Court of the United States had occa- 
sion to speak soon after the Mexican war, when California became 
ours by the treaty of peace, and a contest arose over the right of 
the temporary government set up by the United States to exact 
duties on imported goods landed at San Francisco. 

“By the ratifications of the treaty,” says the opinion, “ Cali- 
fornia became a part of the United States. And as there is 
nothing differently stipulated in the treaty with respect to com- 
merce, it became instantly bound and privileged by the laws which 





1 Elk v. Wilkins, 112 U. S. 94, 99. 
2 See United States v. Kagama, 118 U. S. 375, 380, 384. 
3 Head Money Cases, 112 U. S. 580, 594. 
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Congress had passed to raise a revenue from duties on imports 
and tonnage.! : 

It was contended by the importers that as Congress had not yet 
made San Francisco a port of entry or constituted any collection 
district in California the tariff law could not apply. To this the 
court replied as follows : 


“Can any reason be given for the exemption of foreign goods from 
duty because they have not been entered and collected at a port of delivery ? 
The last became a part of the consumption of the country, as well as the 
others. They may be carried from the point of landing into collection 
districts within which duties have been paid upon the same kinds of 
goods; thus entering, by the retail sale of them, into competition with 
such goods, and with our own manufactures, and the products of our own 
farmers and planters. The right claimed to land foreign goods within 
the United States at any place out of a collection district, if allowed, 
would be a violation of that provision in the Constitution which enjoins 
that all duties, imposts, and excises, shall be uniform throughout the 
United States. Indeed, it must be very clear that no such right exists, 
and that there was nothing in the condition of California to exempt 
importers of foreign goods into it from the payment of the same duties 
which were chargeable in the other ports of the United States. As to 
the denial of the authority of the President to prevent the landing of 
foreign goods in the United States out of a collection district, it can only 
be necessary to say, if he did not do so, it would be a neglect of his 
constitutional obligation ‘to take care that the laws be carefully 
executed.’ ” ? 


Many other difficulties of a constitutional character must be 
encountered, and more than can be noticed in the limits appro- 
priate for an article like this. I will note two which address them- 
selves particularly to the consideration of the political departments 
of our government. 

1. The XIV. Amendment declares that should any State abridge 
or deny the right of suffrage as to any of its adult male inhabitants 
who are citizens of the United States, except for crime, its repre- 
sentation in Congress shall be correspondingly reduced. 

This applies in terms only to the States; but does it not state 
a constitutional principle—that of manhood suffrage for every 
citizen— which the spirit of this Amendment requires us to 
observe in dealing with our Territories? Such would seem to 





1 Cross v. Harrison, 16 Howard, 197. 
2 Cross v. Harrison, 16 Howard, 198. 
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have been its legislative construction in the Title of the Revised 
Statutes relating to that subject (Sections 1859, 1860). Can we 
properly leave the restriction upon the States, and relieve Hawaii 
from its operation ? 

It is true that it has never been enforced against the States, but 
it may be, at the pleasure of Congress, at any time. 

2. An objection against the permanent incorporation of the 
Philippines into the United States remains for consideration 
which, if sound, is insurmountable. 

This nation is the United States of America. That name was 
assumed on July 4, 1776, by the “ Representatives of the United 
States of America in General Congress assembled,” who signed 
the Declaration of Independence. The first Article of our first 
Constitution, the Articles of Confederation, is that “ The Stile of 
this Confederacy shall be ‘ The United States of America.’” The 
preamble of our present Constitution states its adoption by “ the 
People of the United States in order to form a more perfect Union 

. and secure the Blessings of Liberty” to themselves and their 
“ Posterity.” What they did was summarized at the close of the 
preamble. It was to “ordain and establish this Constitution for 
the United States of America.” 

The United States of America is a plural term. The union of 
separate States in one political body does not extinguish their sep- 
arate existence, nor vary the force of their having formed this 
“more perfect union” in order to promote their several as well as 
their common interests. Can the United States of America ever 
include a State erected on islands off the coast of Asia, and having 
no possible tie of connection with the American continent? I be- 
lieve that to this a negative answer may be safely given. Can 
they, then, annex such islands to a union into which they can never 
enter on equal terms ? 

This question cuts deeper than the one propounded to the 
Supreme Court of the United States in the Dred Scott case. The 
opinion given there was that we could not acquire any American 
territory to hold permanently as a dependent province. If that 
position be unsound, it would not follow that islands appertaining 
to another continent could be so acquired and held. 

To acquire, of course, is one thing, and to keep, another. 

I believe we have unquestionable power to acquire the Philip- 
pines as the spoils of war; but a conqueror is not bound and may 
not be able to retain what he receives. 














410 HARVARD LAW REVIEW. 


If we should be unable or unwilling to hold them permanently 
as a colonial dependence, how could we get rid of such possessions ? 

It would seem logical to hold that the treaty-making branch of 
the government, by which they were acquired, could by similar 
proceedings convey them to some other power. So far as a trans- 
fer of sovereignty is concerned it could not be accomplished other- 
wise, unless successful revolt or other political change had made 
the Filipinos an independent people. To make a grant, there 
must be some one with whom to close the contract. 

But it is the right of Congress to dispose of the territory of the 
United States, considered in the character of property. To sell or 
give away any part of the national domain reduces by so much the 
national resources. As all measures to raise revenue must origin- 
ate in the House of Representatives, and to stop the revenues from 


- any territory by its alienation would require raising more revenue 


by taxation, it would seem proper, if not necessary, that the whole 
of Congress and not merely the President and Senate should con- 
cur in any measure that reduced the area of the republic. 

Could such a reduction be made either through Congress by law 
or the President and Senate by treaty, or both together, if it took 
the shape of a gift to the Filipinos, under which our ownership 
and sovereignty would pass to them as an independent power? 
No authority for such a transaction is expressly given in the Con- 
stitution. If implied, it would probably have to rest on the as- 
sumption that the Philippines had proved a damnosa hereditas. 
There would be greater difficulty in defending it on the ground 
that we had taken them as an act of humanity to spread the bless- 
ings of independent liberty over an oppressed people, after we had 
elevated and educated them sufficiently to make them fit to use it 
aright. For foreign missionary work of this kind in another con- 
tinent, our Constitution contains no provision. 

The case of Cuba is, of course, far different. That lies at our 


doors. It has not been ceded to the United States. Spain has 


relinquished her sovereignty, but she has not transferred it to us. 
Our position is to be that of a custodian, or receiver. The sove- 
reignty is, in effect, in abeyance, but it is to pass, by our pledged 
consent, to the Cuban people, whenever they organize a govern- 
ment for themselves, and show that they can maintain it, and with 
it the peace and order to which Cuba has been so long a stranger. 


Let me briefly summarize the conclusions which, it would seem 
to me, we must accept. 
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There is no constitutional objection to the acquisition of any or 
all of our new possessions, or to subjecting them to a temporary 
government of military or colonial form. 

There is no constitutional objection to our taking temporary 
possession of Cuba, as a friend of the Cubans, and maintaining 
peace and order by a military occupation, under the President of 
the United States, until such time as we may deem its people fit 
to govern themselves. It is a practical application of the Monroe 
Doctrine in its modern form. 

Until Congress acts, the President can govern our new posses- 
sions with no other authority than that with which his great office 
is clothed by the Constitution in its grant of executive power.! 

If the Spanish treaty should be ratified, Congress could replace 
the temporary government which the President has set up in 
Puerto Rico by whatever form of administration it may think 
proper, not inconsistent with the principles and provisions of the 
Constitution of the United States, and maintain it until the inhab- 
itants may be fit to govern themselves. No fixed limit of time 
can be assigned for the duration of such a régime. We have held 
Alaska under such conditions already for thirty years, and she is 
hardly more deserving of autonomy now than when she was a 
Russian province. We have held New Mexico, under different 
forms of administration, for nearly fifty years, and the character 
and traditions and laws of a Latin race are still so deeply stamped 
upon her people and her institutions that no demand of party 
exigency has been strong enough to secure her admission to the 
privilege of statehood. Here, as in so many other matters where 
constitutional law and legislative policy may come in conflict, every 
presumption is to be made in favor of the good faith of Congress 
and the wise exercise of its discretion. 

Upon the ratification of the treaty, Puerto Rico would become 
(and for the first time become) a part of the United States, but 
our customs laws would not have full operation there until Con- 
gress created the necessary collection districts and ports of entry. 
Until then, the temporary government of the President would con- 
tinue; duties on imports could be lawfully collected by his agents ; 
and whatever courts of a municipal character he may have set up 
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would continue in the discharge of their functions, with the power 
of life and death.? 

And here such certainty as can be derived from judicial prece- 
dent or settled legislative construction and popular acquiescence 
comes to an end. 

Whether Puerto Rico can be held permanently and avowedly as 
a colonial dependence; whether the Philippines could be held per- 
manently, whether with or without a view of ultimately dividing 
them into States to be admitted as such into the Union; whether 
they could be given over to their inhabitants; whether all trials 
for crimes committed there must be by jury; whether Cuba, which 
we have taken in the capacity of a friend or protector, for the bene- 
fit of its people, through a war, at the outset of which the public 
faith was pledged not to acquire it for ourselves by right of con- 
quest, could, should we come at last to despair of their capacity 
for self-government, be kept as part of the territory of the United 
States ; whether in this republic there can be settled inhabitants 
of civilized or semi-civilized races owing allegiance to the United 
States alone, but who can be regarded as subjects and not citizens,” 
— these are questions unsettled so far as we can consult the oracles 
of the past, and in view of which the Senate must act, in dealing 
with the great issue now presented to it as the executive council 
with which the States have surrounded the President to protect 
their interests against an undue exercise of executive power. 

The last in the list, however, and not the least in importance, 
while never adjudicated upon by the Supreme Court of the United 
States, received an answer from one of its most illustrious Judges, 
by way of an obzter dictum, in the first great case in which the 
construction of the Constitution was involved. This was Chis- 
holm v. Georgia, in which the matter in issue was as to how far 
the ordinary immunity from suit belonging to a sovereign had been 
stripped from the States by the grant of judicial power to the 
United States. Mr. Justice Wilson in his opinion, when discuss- 
ing what sovereignty is, had occasion to consider what is subject 
to it and used these words : 


“In one sense, the term sovereign has for its correlative, sudject. In 
this sense, the term can receive no application ; for it has no object’ in 





1 Jecker v, Montgomery, 13 Howard, 498, 515; The Grapeshot, 9 Wallace, 129, 133. 
2 See on this point Boyd v. Thayer, 143 U. S. 135, 162, 169; Zz re Look Ting Sing, 
10 Sawyer, 353; 21 Fed. Rep. gos. 











GOVERNMENT OF ISLAND TERRITORY. 413 


the Constitution of the United States. Under that Constitution there 
are citizens, but no subjects. ‘ Citizen of the United States.’ ‘ Citizens 
of another State.’ ‘Citizens of different States.’ ‘A State or citizen 
thereof.’ The term subject occurs, indeed, once in the instrument ; but 
to mark the contrast strongly, the epithet ‘ foreign’ is prefixed.” * 


In respect to the mode of trial for crimes committed in Puerto 
Rico and the Philippines, should they be annexed and civil govern- 
ment established there by Act of Congress, I think it probable 
though not certain that a jury would be indispensable. Article 
IV, Section 2, declares expressly that “the Trial of all Crimes, 
except in Cases of Impeachment, shall be by Jury,” and this was 
clearly intended to embrace those committed outside of any State. 
But this provision is contained in a section dealing exclusively 
with the subjects of judicial power particularly granted. It is 
settled (whether logically or illogically) that the courts of Terri- 
tories do not exercise the power thus conferred. Congress finds its 
warrant for them in quite different parts of the Constitution, and 
it is a sufficient warrant for investing them with jurisdiction over 
every kind of act against the peace of the United States which the 
laws of the United States may forbid. True, jurisdiction of similar 
extent may be and has been given under this particular section to 
the regular courts of the United States; but the source of power 
under which the different tribunals act is different. The source of 
power for the ordinary courts gives it with a limitation in favor of 
trial by jury. The source of power for territorial courts might, I 
think, be read as giving it with no such limitation. While this 
would give rather a strict construction to the constitutional 
guaranty, it would be quite in line with that which the Supreme 
Court has assigned to other provisions hardly less important, such 
as that securing the tenure of judicial office during good behavior. 

The court, however, made a decision a few years since, which 
tends strongly in the opposite direction. A man was convicted of 
a misdemeanor, in the police court of the District of Columbia, 
upon a trial before the Judge, after a demand for a jury had been 
refused. He sought relief, by a writ of habeas corpus, from con- 
finement under the sentence. The Act of Congress, passed under 
its authority “to exercise exclusive Legislation in all Cases what- 
soever” over the District, which constituted the. police court, 
denied a jury in such proceedings. The Supreme Court of the 





1 2 Dallas, 419, 456. 
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District had sustained the validity of this statute, and refused to 
release the prisoner. This judgment was reversed by the Supreme 
Court of the United States on the sole ground that he had a con- 
stitutional right to a jury trial, and their reasons were thus stated: 


“There is nothing in the history of the Constitution or of the original 
amendments to justify the assertion that the people of this District may 
be lawfully deprived of the benefit of any one of the constitutional guar- 
antees of life, liberty, and property — especially of the privilege of trial 
by jury in criminal cases. In the Draft of a Constitution reported by the 
Committee of Five on the 6th of August, 1787, in the convention which 
framed the Constitution, the 4th section of article XI read that ‘ the trial 
of all criminal offenses (except in cases of impeachment) shall be in the 
States where they shall be committed ; and shall be by jury.’ 1 Elliott’s 
Deb., 2d ed., 229. But that article was, by unanimous vote, amended so 
as to read: ‘ The trial of all crimes (except in cases of impeachment) 
shall be by jury ; and such trial shall be held in the State where the said 
crimes shall have been committed ; but when not committed within any 
State, then the trial shall be at such place or places as the legislature may 
direct.’ Id. 270. The object of thus amending the section, Mr. Madi- 
son says, was to ‘provide for trial by jury of offences committed out of 
any State.’ 3 Madison papers, 144. In Reynolds v. United States, 98 
U. S. 145, 154, it was taken for granted that the Sixth Amendment of 
the Constitution secured to the people of the Territories the right of 
trial by jury in criminal prosecutions ; and it had been previously held in 
Webster v. Reid, 11 How. 437, 460, that the Seventh Amendment secured 
to them a like right in civil actions at common law. We cannot think 
that the people of this District have, in that regard, less rights than those 
accorded to the people of the Territories of the United States.” ? 


If the views thus expressed are not overruled (and they were re- 
affirmed with equal positiveness during the last year”), ‘they must 
lead to the conclusion that no conviction for crime could be had in 
any of our new possessions, after the establishment there of an 
orderly civil government, except upon a jury trial. 

I think also that by the ordinary rules of construction, the 
provisions of the third, fifth, and eighth Amendments must be 
regarded in any form of territorial government which Congress may 
construct for any part of the United States; including, of course, 
Puerto Rico and the Philippines, should the pending treaty be 
ratified, and if, as I have taken for granted, it cedes to us the 
sovereignty over both. 





1 Callan v. Wilson, 127 U.S. 540, 550. 
2 Thompson v. Utah, 170 U. S. 343, 346. 
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If not, it must be on the theory that the guaranties which they 
afford to personal liberty refer only to proceedings had in the 
exercise of the judicial power of the United States. To read them 
thus would seem to me to violate the ordinary rule that constitu- 
tional provisions for the safety of the individual and the security of 
property should be favorably and liberally construed.! It would 
also lead to what I should say was the inadmissible assumption 
that the Amendments set up no checks against executive and 
legislative power.2. The fourth amendment, which guards the 
people against unreasonable arrests and general warrants, was suc- 
cessfully invoked in an early case before Chief Justice Marshall, 
arising in the Territory of Orleans. General Wilkinson, who was 
then in command of the army of the United States, and superin- 
tending the fortifications at New Orleans, arrested two men impli- 
cated in the Burr conspiracy, and sent them on to Washington for 
trial. There was a Territorial court at New Orleans before which 
they might have been prosecuted. Arrived at Washington, they 
applied for a writ of habeas corpus, and were discharged by order 
of the Supreme Court of the United States, mainly on the ground 
that they could only be prosecuted where their offense was com- 
mitted, and so that their arrest was unwarranted by the Constitu- 
tion.2 Judge Story, in commenting on the decision, remarks that 
as the arrests were made without any warrant from a civil magis- 
trate, they were in violation of the third amendment.* 

Our Constitution was made by a civilized and educated people. 
It provides guaranties of personal security which seem ill adapted 
to the conditions of society that prevail in many parts of our new 
possessions. To give the half-civilized Moros of the Philippines, 
or the ignorant and lawless brigands that infest Puerto Rico, or 
even the ordinary Filipino of Manila, the benefit of such immuni- 
ties from the sharp and sudden justice — or injustice — which they 
have been hitherto accustomed to expect, would, of course, be a 
serious obstacle to the maintenance there of an efficient government. 
Every people under a written Constitution must experience diffi- 
culties of administration that are unknown to nations like Great 
Britain, which are unfettered by legal restraints imposed by former 





1 Boyd v. United States, 116 U. S. 616. 

2 State v. Griswold, 67 Conn. 290, 309. 

8 Ex parte Bollman, 4 Cranch, 75. 

* Story, Commentaries on the Constitution § 1895, note. 
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generations. It is part of the price it pays for liberty, that new 
conditions must be dealt with, in fundamentals, under old laws. 

The people of the United States, when they framed this Consti- 
tution for themselves and their posterity, had they contemplated a 
day when the Executive might negotiate a treaty of cession 
embracing an archipelago in the waters of Asia, might have re- 
laxed some of the restrictions which they were laying down to 
limit the legislative power. They might also have strengthened 
and multiplied them. They may now be asked to declare their 
will, through the slow process of constitutional amendment ; but 
until they speak, we must take the Constitution as it is. 


Simeon E. Baldwin. 
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THE THEORY OF LEGAL INTERPRETATION. 


HE paper upon the Principles of Legal Interpretation by Mr. 

F. Vaughan Hawkins, reprinted in Professor Thayer’s re- 

cently published and excellent Preliminary Treatise on Evidence, 

induces me to suggest what seems to me to be the theory of our 

rules of interpretation,—a theory which I think supports Lord 

Wensleydale and the others whom Mr. Hawkins quotes and dis- 
approves, if I correctly understand their meaning and his. 

It is true that in theory any document purporting to be serious 
and to have some legal effect has one meaning and no other, 
because the known object is to achieve some definite result. It is 
not true that in practice (and I know no reason why theory should 
disagree with the facts) a given word or even a given collocation of 
words has one meaning and no other. <A word generally has sev- 
eral meanings, even in the dictionary. You have to consider the 
sentence in which it stands to decide which of those meanings it 
bears in the particular case, and very likely will see that it there 
has a shade of significance more refined than any given in the 
word-book. But in this first step, at least, you are not troubling 
yourself about the idiosyncrasies of the writer, you are considering 
simply the general usages of speech. So when you let whatever 
galvanic current may come from the rest of the instrument run 
through the particular sentence, you still are doing the same thing. 

How is it when you admit evidence of circumstances and read 
the document in the light of them? Is this trying to discover the 
particular intent of the individual, to get into his mind and to 
bend what he said to what he wanted? No one would contend 
that such a process should be carried very far, but, as it seems to 
me, we do not take a step in that direction. It is not a question 
of tact in drawing a line. We are after a different thing. What 
happens is this. Even the whole document is found to have a 
certain play in the joints when its words are translated into things 
by parol evidence, as they have to be. It does not disclose one 
meaning conclusively according to the laws of language. There- 
upon we ask, not what this man meant, but what those words 
would mean in the mouth of a normal speaker of English, using 











418 HARVARD LAW REVIEW. 


them in the circumstances in which they were used, and it is to 
the end of answering this last question that we let in evidence as 
to what the circumstances were. But the normal speaker of Eng- 
lish is merely a special variety, a literary form, so to speak, of our 
old friend the prudent man. He is external to the particular writer, 
and a reference to him as the criterion is simply another instance of 
the externality of the law. 

But then it is said, and this is thought to be the crux, In the case - 
of a gift of Blackacre to John Smith, when the donor owned two 
Blackacres and the directory reveals two John Smiths, you may 
give direct evidence of the donor’s intention, and it is only an 
anomaly that you cannot give the same evidence in every case. I 
think, on the contrary, that the exceptional rule is a proof of the 
instinctive insight of the judges who established it. I refer again 
to the theory of our language. By the theory of our language, 
while other words may mean different things, a proper name means 
one person or thing and no other. If language perfectly per- 
formed its function, as Bentham wanted to make it, it would point 
out the person or thing named in every case. But under our 
random system it sometimes happens that your name is idem 
sonans with mine, and it may be the same even in spelling. 
But it never means you or me indifferently. In theory of 
speech your name means you and my name means me, and 
the two names are different. They are different words, Licet 
idem sit nomen, tamen diversum est propter diversitatem persone 
In such a case we let in evidence of intention not to help out 
what theory recognizes as an uncertainty of speech, and to read 
what the writer meant into what he has tried but failed to say, 
but, recognizing that he has spoken with theoretic certainty, we 
inquire what he meant in order to find out what he has said. 
It is on this ground that there is no contract when the proper 
name used by one party means one ship, and that used by the 
other means another.?. The mere difference of intent as such is 
immaterial. In the use of common names and words a plea of dif- 
ferent meaning from that adopted by the court would be bad, but 
‘here the parties have said different things and never have expressed 
acontract. If the donor, instead of saying “ Blackacre,” had said 
“my gold watch” and had owned more than one, inasmuch as the 





1 Bract. 190 a. 
2 Raffles v. Wichelhaus, 2 H. & C. 906. See Mead wv. Phenix Insurance Co., 158 
Mass. 124; Hanson v. Globe Newspaper Co., 159 Mass. 293, 305. 
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words, though singular, purport to describe any such watch be- 
longing to the speaker, I suppose that no evidence of intention 
would be admitted. But I dare say that evidence of circumstances 
sufficient to show that the normal speaker of English would have 
meant a particular watch by the same words would be let in. 

I have stated what I suppose to be our general theory of con- 
struction. It remains to say a few words to justify it. Of course, 
the purpose of written instruments is to express some intention or 
state of mind of those who write them, and it is desirable to make 
that purpose effectual, so far as may be, if instruments are to be 
used. The question is how far the law ought to go in aid of the 
writers. In the case of contracts, to begin with them, it is obvious 
that they express the wishes not of one person but of two, and 
those two adversaries. If it turns out that one meant one thing 
and the other another, speaking generally, the only choice possible 
for the legislator is either to hold both parties to the judge’s inter- 
pretation of the words in the sense which I have explained, or to 
allow the contract to be avoided because there has been no meeting 
of minds. The latter course not only would greatly enhance the 
difficulty of enforcing contracts against losing parties, but would 
run against a plain principle of justice. For each party to a con- 
tract has notice that the other will understand his words according 
to the usage of the normal speaker of English under the circum- 
stances, and therefore cannot complain if his words are taken in 
that sense.! 

Different rules conceivably might be laid down for the construc- 
tion of different kinds of writing. In the case of a statute, to turn 
from contracts to the opposite extreme, it would be possible to say 
that as we are dealing with the commands of the sovereign the 
only thing to do is to find out what the sovereign wants. If su- 
preme power resided in the person of a despot who would cut off 
your hand or your head if you went wrong, probably one would 
take every available means to find out what was wanted. Yet in 
fact we do not deal differently with a statute from our way of deal- 
ing with a contract. We do not inquire what the legislature 
meant; we ask only what the statute means. In this country, at 
least, for constitutional reasons, if for no other, if the same legisla- 
ture that passed it should declare at a later date a statute to have 





1 In Nash v. Minnesota Title Insurance & Trust Co., 163 Mass. 574, I thought that 
this principle should be carried further than the majority of the court were willing to go. 
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a meaning which in the opinion of the court the words did not 
bear, I suppose that the declaratory act would have no effect upon 
intervening transactions unless in a place and case where retro- 
spective legislation was allowed. As retrospective legislation it 
would not work by way of construction except in form. 

So in the case of a will. It is true that the testator is a despot, 
within limits, over his property, but he is required by statute to 
express his commands in writing, and that means that his words 
must be sufficient for the purpose when taken in the sense in which 
they would be used by the normal speaker of English under his 
circumstances. 

I may add that I think we should carry the external principle of 
construction even further than I have indicated. I do not suppose 
that you could prove, for purposes of construction as distinguished 
from avoidance, an oral declaration or even an agreement that words 
in a dispositive instrument making sense as they stand should have 
a different meaning from the common one; for instance, that the 
parties to a contract orally agreed that when they wrote five hun- 
dred feet it should mean one hundred inches, or that Bunker Hill 
Monument should signify Old South Church.! On the other hand, 
when you have the security of a local or class custom or habit of 
speech, it may be presumed that the writer conforms to the usage 
of his place or class when that is what a normal person in his situ- 
ation would do. But these cases are remote from the point of theory 
upon which I started to speak. 

It may be, after all, that the matter is one in which the important 
thing, the law, is settled, and different people will account for it by 
such theory as pleases them best, as in the ancient controversy 
whether the finder of a thing which had been thrown away by the 
owner got a title in privity by gift, or a new title by abandonment. 
That he got a title no one denied. But although practical men 
generally prefer to leave their major premises inarticulate, yet even 
for practical purposes theory generally turns out the most important 
thing in the end. I am far from saying that it might not make a 
difference in the old question to which I have referred. 


Oliver Wendell Holmes. 





1 Goode v. Riley, 153 Mass. 585, 586. 
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ANOTHER VIRGINIA Coupon Case. — The case of McCullough v. Vir- 
ginia, 19 Sup. Ct. Rep. 134, decided last month by the Supreme Court of 
the United States, is an addition to the law touching the length to which 
the court may go in reviewing the decision of a State court when there is 
a question of impairment of contract. It is the last of that large family 
of cases given birth to by the Virginia coupon legislation of 1871, at the 
time of the refunding of the debt of that State. New bonds were issued, 
the State contracting that the coupons annexed should be receivable for 
all taxes. For twenty-seven years this legislation has been upheld, except 
as to one sort of tax, which under the Constitution of Virginia was pay- 
able only in specie. But during all that time the legislature has done its 
best to impair the State’s agreement. A statute was passed in 1887 pro- 
viding that only gold, silver, United States treasury notes, and national 
bank notes, were receivable for taxes; and by virtue of this statute the 
present plaintiff was refused relief when he took the proper steps to ob- 
tain credit, in payment of taxes, for the coupons which he held. The 
highest court of the State held the entire coupon agreement unconstitu- 
tional, the whole vitiated by the part which was formerly held invalid. 
It was urged that the Supreme Court could not review this decision ; but 
the court has taken the other view, reversed the judgment of the Virginia 
court, held the funding contract valid, and decided that it is impaired by 
the later statute. 

The decision is noteworthy by reason of the subtlety of the argument 
which it discountenances. That argument, embodied in the dissenting 
opinion of Mr. Justice Peckham, insisted, soundly enough, that the court 
could not review a decision which did not give effect to the statute which 
was thought to impair the contract. But no statute, he said, was given 
effect to by the Virginia decision ; the contract in regard to coupons was 
held void, and the law was left as it was before, regardless of statute; 
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coupons were simply held not receivable for taxes, and the judgment 
made no mention of the later statute. Strange to say, the facts of pre- 
vious cases give countenance to the idea that the literal decision cannot 
be looked beyond. The court has always claimed the right, it is true, to 
review the decision below as to the existence or scope of a contract 
whenever one is claimed to have been impaired ; but it has seldom as- 
serted this right except when the decision below did in terms give effect 
toa statute. See Mew Jersey v. Wilson, 7 Cranch, 164; Bridge Prop’rs 
v. Hoboken County, 1 Wall. 46. If Mr. Justice Peckham’s reasoning is 
sound, a broad field is opened for evasions of the constitutional provision. 
But the reasoning is too stilted. The court has a right to look at the 
whole record and at all the circumstances. It appeared that throughout 
the principal case the bone of contention had been the validity of the 
later statute, and the court could not overlook the glaring fact that the 
State court did give effect to that statute, although it did not say so. 
This view is properly a broad one, consistent with the subject with which 
it deals. 





Ways or NECESSITY — WHAT ARE THEY? — It is a common impression 
that a way of necessity may be demanded wherever a landowner finds that 
he has no access to his property except over the lands of others. That 
this impression is mistaken is shown by the case of Zi/is v. Blue Mountain 
Ass'n, 41 Atl. Rep. 856, decided by the Supreme Court of New Hampshire. 
There the plaintiff owned a farm situated in the centre of Corbin Park — 
a game preserve. A public highway running completely through the park 
was the sole means of access to the farm. The owner of the park pre- 
vailed on the town officials to exercise their statutory authority and 
abolish this highway ; whereupon the plaintiff filed a bill to have a way 
of necessity laid out and to have the park owner enjoined from allowing 
his wild animals to trespass on the plaintiff’s land. The injunction was 
granted, but the way was refused. ‘The result is peculiar. The farm is 
carefully protected for the plaintiff’s advantage, but he is unable legally 
to set foot on it. The Court place the decision on the ground that while 
necessity may serve as a basis for an implied grant or reservation, yet 
where, as here, there can be no question of grant or reservation necessity 
in itself cannot entitle to a way. In contradiction of this reasoning, the 
early English cases laid emphasis on the bad policy of tying up lands, 
and granted ways on the ground “that the public good required that the 
land should not be unoccupied.” Dutton v. Tayler, 2 Lutw. 1487. Later 
this reasoning was doubted by Lord Kenyon in Hawton v. Frearson, 8 
T. R. 50; and in Bullard v. Harrison, 4 Maule & S. 317, Lord Ellen- 
borough held that, where no grant could be implied and where no 
prescription could be alleged, no degree of necessity could create an 
easement. The English law is settled in accordance with this case. In 
America the courts almost without exception have taken the same view. 
Tracy v. Atherton, 35 Vt. 52. 

As a matter of principle, the accepted doctrine seems correct. It is 
harsh dealing to allow one person to impose such a burden upon an utter 
stranger for private advantage, and without compensation. It is hard to 
find a principle that will justly determine which of several surrounding 
landowners, all free from fault, must give gratis to the owner inside. 
The cases of grants implied from necessity can give no support to the 
contention against the principal case ; for in these cases the way is not 
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given because of the necessity in itself, but because the necessity has 
come to be considered proof that a way was intended to pass as incident 
to the original grant. The fact that the need of a way may suffice to 
show this intention is no ground for saying it will justify the appropria- 
tion of a stranger’s land. 

Again the reasons of policy set forth by Dutton v. Taylor are not so 
urgent practically as theoretically ; as a matter of fact land will rarely 
remain tied up any length of time for want of a way. There are several 
remedies. The owner may sometimes, as he would have been allowed to 
do in this case, enter by license of the other landowner. He may often 
purchase a right of way. He may petition to have a highway laid out. 
He may finally be rid of the whole matter by selling out to the adjoining 
owners. ‘To grant such ways would radically disturb private property 
rights, and the hardships and injustice incident to this disturbance would 
seem to outweigh the benefits. It may then be said both on principle 
and authority that what is generally termed a way of necessity is merely 
a necessary incident to a grant, that pure necessity in itself cannot author- 
ize the appropriation of another’s land, that the right to a way of neces- 
sity properly so called does not exist. 





DAMAGES FOR MISTAKES IN TELEGRAMS.—The accepted rule as to the 
damages recoverable for the breach of a contract to transmit a telegram 
is boldly ignored in a late case. ‘The plaintiff gave to the defendant, a 
telegraph company, for transmission to his attorneys, a message which 
read: “Attach property for seven hundred ninety dollars ;” as delivered 
it read: “ Even hundred ninety dollars.” ‘The attorneys attached for 
the latter amount, and thereby the remainder of the plaintiff's claim was 
lost. The court assumed in their decision that the defendants are liable 
for the full amount of this loss. Western U. T. Co. v. Beals, 76 N. W. 
Rep. 903 (Neb.). 

In the case of a negligent transmission of a telegram the courts have 
almost universally applied the general rule of Hadley v. Baxendale, 9 
Exch. 341, which limits the consequential damages for a breach of con- 
tract to those within the contemplation of the parties at the time of 
entering into the agreement. So in every case the struggle at the trial is 
to show one of two things: either an actual notice, given by the sender 
to the operator, of the possibility of special damage, or a constructive 
notice given to him by the very words of the message. Western U. T. 
Co. v. Landis, 18 Ill. App. 57 ; Squire v. Western U. T. Co., 98 Mass. 
232. Upon the latter point there seem to be two‘lines of decisions, the 
first logically adhering to the rule and requiring the message to give the 
operator specific notice of the possibility of loss, the second holding it 
sufficient if the business importance of the message appears clearly. 
Primrose v. Western U. T. Co., 154 U.S. 1; Postal 7. Co. v. Lathrop, 
131 Ill. 575. In either case the remedy is notoriously inadequate. 
Accordingly, some few courts, not relying upon any principle but frankly 
recognizing the anomaly, have refused to apply the rule of Haddy v. 
Baxendale, supra; Western U. T. Co. v. Way, 83 Ala. 542; Western U. 
T. Co. v. Reynolds, 77 Va. 173. 

This judicial legislation, and the numerous modern remedial statutes, 
lead one to question whether the law of damages has been properly 
applied to the case of the telegram. Damages flowing from a breach of 
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contract are of two kinds, direct and consequential. It is only in the 
case of consequential losses that the rule of Hadley v. Baxendale, is law. 
But is not the damage in the case in hand direct ? The direct loss, as 
in all cases of breach of contract, is the value of the contract. The 
telegraph company has failed to deliver the information given to it; the 
value of the contract lost is, then, the value of the information trans- 
mitted. In an analogous case a common carrier without notice is held 
for the value of a package negligently lost. So in the principal case the 
court correctly assumes that the measure of damages is the difference 
between the sum attached for and the debt. A solution of all difficulties, 
then, would seem to be to recognize that the loss of the intelligence is a 


direct loss, and that the standard of damages is the inherent value of 
that information. 





CONSIDERATION VALUELESS IN Partr.— Where some of the stipula- 
tions of an agreement are open to exception in point of legal validity, 
it is always a difficult problem to determine whether the other provisions 
are enforceable. The question arose recently in an attempt by a land- 
lord to compel the lessee to perform his agreement under an oral con- 
tract for the lease of certain saloon buildings. The lease contained a 
collateral stipulation that the landlord should refrain from selling cigars 
upon his adjoining premises. By the local statute of frauds the lease 
itself was valid, but the collateral provision was unenforceable. Upon 
these facts the court held the whole contract bad for failure of consid- 
eration. Higgins v. Gager, 47 S. W. Rep. 848 (Ark.). 

It is of much importance, in discussing the present case, to note how 
many are the possible phases of the problem. Whether the contract is 
unilateral or bilateral, whether the promisee or the promisor is in alleged 
default, and whether the part obligation in question is valueless, illegal, 
or contra benos mores. These distinctions, too often ignored by the courts, 
make any simple rule impossible. The accepted rules chance to have 
been developed largely in cases of unilateral contracts where the con- 
sideration was in part illegal. In such cases a promisee who has com- 
pletely performed can require of the promisor performance of those 
agreements which are legal ; but, in the converse case, the performance 
by the promisee of an illegal act as part consideration is against public 
policy, nor could such promisee, by performing the legal parts only, call 
upon the promisor to perform. City Works v. Jones, 102 Cal. 506; 
Pettit’s Admrs. v. Fettits Distributees, 32 Ala. 288. ‘These cases of 
unilateral contracts, where the provisions are in part illegal, are not 
always carefully distinguished from the cases where the stipulations are 
in part valueless. In unilateral contracts of this sort, a promisee who 
has fully performed can, as before, compel the promisor to perform 
those of his obligations which are enforceable ; but further, in this con- 
verse case, the performance by the promisee of all the considerations 
asked, valuable and valueless, is always a good acceptance ; for if one 
consideration performed is valuable the law is satisfied. Jamieson v. 
Renwick, 17 Vict. L. R. 124; King v. Sears, 2 C. M. & R. 48. 

So much for unilateral contracts ; but in the principal case the con- 
tract is bilateral. Now the rules governing in unilateral contracts evi- 
dently have equal force in bilateral contracts to make enforceable the 
legal obligations of a party sued, even if part of his obligations be 
illegal, and to prevent a party suing from succeeding if part of his obli- 
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gations are illegal when he must perform precedently. But in the prin- 
cipal case the obligation is at most in part valueless, and by the rules 
above considered partial worthlessness is immaterial. Bishop v. Palmer, 
146 Mass. 469. However, in the principal case the plaintiff's promise 
seems not conditional but independent, and, if so, its unenforceability, 
even if it amounted to illegality, would not vitiate the contract or invali- 
date the defendant’s obligation. TZishel/ v. Gray, 31 Vroom, 5. 

To consider the final ground relied upon by the court: When a 
promise is unenforceable by the Statute of Frauds does failure of con- 
sideration result? A void promise would cause failure of consideration, 
but this promise is voidable only ; the court is in error when it considers 
it essential to the liability of the party sought to be charged that there 
be mutuality of obligation. Justice v. Lang, 42 N. Y., 493. Consideration 
alone is requisite, and by the rules above discussed valid consideration 
is seen to exist in the present case. It seems, then, impossible to sup- 
port the decision reached. 





VENUE AND JURISDICTION IN LaRcENY. — It is everywhere the law that, 
where a thief steals property in one county and is found in another with 
the goods in his possession, he may be indicted in either, but not in 
both. State v. Williams, 47 S. W. Rep. 891 (Mo.), is no exception to 
this rule. The defendant stole a steer in Texas County and brought it 
with him into Pulaski County, where he was indicted for larceny. The 
court held that the venue was properly laid in Pulaski County on the 
ground that each transportation of the stolen property by the thief was a 
new caption. ‘Though the reasoning of the court is questionable, it 
reaches a sound result. In different counties there is the same law and 
the same punishment. There is but one offence against a single sover- 
eignty. Venue being a merely formal matter, a thief may be indicted 
for convenience sake in any county which he enters with the stolen 
property without prejudice to himself. ‘The decision in the present case, 
then, may well have been reached without recourse to the fiction of con- 
tinuing trespass, even if such a doctrine is sound. 

The principle of continuing larceny is truly tested when the thief is 
indicted in a jurisdiction into which he has carried goods stolen in an- 
other. The English courts have always disclaimed jurisdiction when the 
original taking was in another sovereignty. Regina v. Carr, 15 Cox 
C. C. 131. In the United States the authorities are divided. Common- 
wealth v. Holder, 9 Gray 7, proceeding on the analogy of the rule adopted 
where property is stolen and carried from county to county, decides that 
the thief may be indicted in whatever State he enters with the goods. 
Lee v. State, 64 Ga. 203, declares, on the other hand, that there is but 
one offence which exists only at the place where the original trespass 
occurred. Larceny is the taking and carrying away of the personal 
property of another animo furandi. The act of taking is the essence of 
the crime. It is evident that, after possession is once complete and con- 
tinuous in the thief, no subsequent act of his can constitute a new caption 
from the custody of the true owner. Yet the doctrine of Commonwealth 
v. Holder and kindred cases can rest on no other principle than that 
every act of possession by the defendant, subsequent to the original 
change of custody, is a new trespass on the actual possession of the true 
owner — which ex Aypothesi has terminated. The analogy drawn from 
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decisions like the principal case where the goods are carried from county 
to county is a mistaken one. ‘There the thief can be punished but once. 
It is really a rule of convenience. If the palpable fiction of continuing 
trespass be adopted to its full extent, and the defendant make a tour 
with the stolen property through every State in the Union, there is nothing 
but death to prevent his retracing his steps in a series of imprisonments. 





THE DEFENCES OF A SuRETY. — If a creditor gives the principal debtor 
time for payment the surety is injured because he is deprived of his un- 
doubted right to pay the debt at maturity, and at once sue the principal 
in the creditor’s name. The occasions when this injury will constitute a 
defence to a suit by the creditor have caused much discussion. In the 
recent case of Grier v. Flitcraft, 41 Atl. Rep. 425 (N. J. Ch.), a surety 
and his principal had signed a note as joint and several makers. The 
note itself did not disclose that the relation of suretyship existed, but 
the payee took the note with notice that this relation did exist. The 
surety filed a bill to have the collection of the note enjoined because 
the payee had given time to the principal debtor. The payee claimed 
that this action could be pleaded as a defence to a suit at law, and that 
therefore equity had no jurisdiction. The court held they had jurisdic- 
tion, reasoning substantially as follows: The creditor took the note with 
notice that the complainant was only a surety. By so taking it he im- 
pliedly agreed to respect the complainant’s rights as surety, and con- 
tracted not to impair his remedies against the principal. Unless, then, 
the face of the note disclosed the fact that the relation of suretyship 
existed, this contract could not be proved at law, for the terms of a 
specialty cannot be altered by parol. Accordingly it was proper for the 
surety to seek the aid of equity. 

It may be true that equity has a concurrent jurisdiction in cases of this 
kind, but the position that breach of contract is the basis of the defence, 
and that it is available at law, only when the suretyship is mentioned in 
the note seems questionable. Though this position is approved by the 
courts of Maryland it is disapproved by almost all other jurisdictions. 
The courts of equity were the first to hold that time given was a defence, 
and at the start the decisions were based not on the ground that there 
had been a breach of implied contract, but on the principle that the 
payee’s sole claim was to be paid fully, and that it would be unjust to allow 
him knowingly to prejudice the surety’s remedies against the principal 
and afterwards also to collect the entire claim. Visdet v. Smith, 2 Bro. 
C. C. 579 (1789). In 1800 the courts of law began to allow this defence. 
The subsequent party to a bill was held discharged when time was given 
a prior party. “nglishv. Darley, 2 Bos. & Pul. 61. These early cases at 
law were also decided on strictly equitable grounds and without mention- 
ing implied contract. Gould v. Robson, 8 East. 576 (1807). In 1817 
Lord Eldon said that the same principles which discharge the surety in 
equity now discharge him at law. Samuel/ v. Howarth, 3 Mer. 272. In 
spite of this start, the courts of law during the next forty years in their 
desire to be governed by legal, not equitable reasoning, laid hold of cer- 
tain suggestions in Rees v. Berrington, 2 Ves. Jr. 540 (1795), and finally 
satisfied themselves that giving time raised strictly a legal defence, that 
it was a simple breach of contract. Manley v. Boycott, 2 E. & B. 46 
(1853). The decisions and the doctrine of this period form the basis of 
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the present rule in New Jersey and Maryland. Yates v. Donaldson, 5 
Md. 389. In England, however, when the statute allowing equitable 
pleas at law took away the motive for searching out legal reasons for 
equitable defences, the courts speedily reverted to the original idea, and 
declared that the implied contract was pure fiction, that the defence was 
granted solely on the ground that it would be unjust for the creditor to 
take advantage of the surety’s legal liability. Pooley v. Harradine, 7 E. 
& B. 431 (1857); Greenough v. McClelland, 2 E. & E. 424. This fact, 
and the fact that American courts almost unanimously have reached the 
same conclusion, give strong ground for believing the New Jersey posi- 
tion to be mistaken. This belief is made almost a certainty by a consid- 
eration of the long line of cases which, both in England and America, 
have held that although the creditor first learns of the suretyship relation 
after he has received the obligation, and therefore after the contract is 
complete, yet he can do nothing inconsistent with the surety’s remedies 
without discharging him from liability. Rouse v. Bradford Banking Co. 
[1894], App. Cas. 586 ; Colgrove v. Tallman, 67 N.Y. 95. The defence 
then is equitable, and it would be theoretically correct to refuse to allow 
it in any case at law. But, as it is settled that it is admissible in one 
case, it seems illogical not to permit it in all. 





ConTEMPT OF Court. — The law concerning contempt of court is, from 
the nature of the offence, curiously vague and difficult to classify. A 
court has the power to punish summarily any person who interferes with 
its administration of the law. The power is absolute, not subject to re- 
view, limited only by the discretion of the court itself. The classification 
usually made of contempts in and contempts out of court seems of no 
value. Bishop, Criminal Law, 7th edit., Vol. II., § 261. All that can be 
done is to enumerate various instances of acts which are contempts and 
show in general with what functions of justice they interfere. The usual 
form of contempt is obstructing the administrative machinery of a court. 
A breach of good order in the court room is contempt because it hampers 
the court in the carrying on of its business ; insulting a judge, adverse 
criticisms of decisions, inciting popular prejudice, Reg. v. Skipworth, 9 
Q. B. D. 219, all are contempts as tending to bring the court into disre- 
pute and to lessen its dignity and power; disobedience of an order of 
the court is an obvious offence against its administration of justice. 

A different and less common class of contempts interfere with the 
work of the court in its strictly judicial functions; the ascertaining of 
law or fact. Tampering with witnesses or juries and the misconduct of 
juries or the court officers are serious impediments in the course of justice. 
A recent decision of the Supreme Court of Massachusetts, Zhe Ze/e- 
gram Newspaper Co. v. The Commonwealth, The Gazette Co. v. The Com- 
monwealth, October Sitting, 1898, manuscript, points out a new offence of 
alike nature. It appears that one Loring suffered by the taking of land by 
a town, and an unfortunate newspaper published that “the town offered 
Loring $80 at the time of the taking, but he demanded $250 and, not get- 
ting it, went to law.” A like statement appeared in another paper. Both 
were promptly fined for contempt, and their appeal was dismissed. No 
question arose as to the truth of the articles. The Supreme Court in the 
course of their opinion pointed out that the statements were objectionable 
only because they purported to state the amount of the offers of settle- 
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ment —that this would not have been admissible in evidence at the 
trial, and so the natural and probable effect of it was to influence the 
court and jury improperly in the determination of the amount of damages 
in the cause. There can be no question of the correctness of the deci- 
sion, but it is novel and interesting because of the emphasis which is put 
upon the fact that the offers of compromise which were reported would 
have been inadmissible as evidence. It is perhaps idle to expect — 
though not too much to require — that the paper which undertakes to 
deal with legal matters will make itself acquainted with the general rules 
of evidence. ‘The case is a sign-post of real value. 





CRIMINAL NEGLIGENCE. — The fatalities among infants caused by the 
vagaries of the sect known as the Peculiar People, a species of Christian 
Scientists, raise an interesting point in criminal law. At the trial on 
November 12 last of two of their number for the manslaughter of their 
infant child, Regina v. Felton, noted in The Law Journal, Nov. 19, 1898, 
it appeared that, though the child was ailing from its birth, its parents 
merely anointed it with oil in the name of the Lord. The post-mortem 
showed that the summons of a physican would have saved the infant’s 
life. Mr. Justice Hawkins ruled that, if the defendants acted in the 
honest belief that they were doing their duty, they were not guilty of 
manslaughter. And so the jury found. The question whether the crim- 
inal law should accept the standard of the man of ordinary prudence, 
adopted on the civil side in cases of negligence, was squarely raised. 

Negligence is one way of supplying a sufficient criminal intent to make 


a criminal act punishable. It is, then, of the first importance that some A fig Re 
test be found by which the conduet of each defendant may be measured. A An ad 
a 


There seem two possible rules. {\The first, which is the doctrine of the 
English cases, sets up what mig t be termed an internal standard. A 

man is judged by the actual condition of his mind as regards conse- 
quences — if he does not do his best according to his own lights, he is }s 
criminally negligent. Regina v. Wagstaffe, 10 Cox C. C. 530.A)A more,” PN 
recent English decision, while recognizing a common law immunity, was)” J 
driven to a different result by 31 & 32 Vict. c. 122, § 37, which made it 
an offence for a parent wilfully to neglect to provide adequate medical 
aid for a child under fourteen years in his custody. Regina v. Downes, 
13 Cox C. C. 111. A breach of this duty imposed by law, in itself a 
crime, supplied all the elements of manslaughter when it led directly to 
the death of a human being. The repeal of this statute by 52 & 53 Vict. 
c. 44, § 18, later consolidated with amendments in 57 & 58 Vict. c. 41, 
cleared the way for the direct application of common law principles to 
the present case. It is interesting to note that, since Mr. Justice Haw- 
kins’ ruling, section 1 of the latter statute has been so construed by the 
Court for Crown Cases Reserved as to restore the statutory law to the 
condition in which Regina v. Downes found it. Regina v. Senior, reported 
in The Law Journal, Dec. 17, 1898. But, apart from statute, the inter- 

nal standard of guilt is the one adopted at common law by the English Vo 
courts. »\ 


r 
,) 


The other rule by which a defendant may be judged is that employed ©) ' fi 


in cases of civil liability. A dictum in Commonwealth v. Pierce, 138 Mass. ( \j | 


165, urges that the conduct of a reasonably prudent man under like cir- 
stances — an external standard — should be the test in criminal cases as 
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well. The way seems clear to choose between these opposing views. It 
is essential in every common law crime that a mens rea, an evil state of 
mind, concur with a criminal act. To adopt the standard of the com- 
munity as a measure of guilt would result in the conviction of many who 
believed they were doing their duty. However conscientious the purpose 
of an ignorant man, he would be punished merely because he was unfor- 
tunate enough to be lacking in ordinary prudence. No one who exercises 
his best judgment is a fit subject for indictment. 





THe Ownersuip oF LAKE MicHicaN. — The rule of the English com- 
mon law, which gave to the riparian owners the soil beneath non-tidal 
rivers and all inland waters seemed scarcely applicable to the immense 
lakes of this country. And in regard to the rights of littoral owners on 
these inland seas, there has grown up a confused mass of law which is 
largely the result of local usage — in some jurisdictions the submerged 
soil goes entirely to the shore owner; in some his property reaches to 
low water; in others only to high water. The Illinois courts have de- 
clared that the soil beneath Lake Michigan belongs to the State — just 
as at common law the soil of the sea belongs to the crown — and the 
land of the littoral owner is bounded by high water. The United States 
Supreme Court in the case of Zhe //linois Central Railroad Co. v. Illinois, 
146 U. S. 387, attempted to fasten an exception on this strict rule. That 
case seemed to declare — practically without authority — that the littoral 
owner had a right to wharf out into Lake Michigan for the purpose of 
navigation. 

In the recent case of Revell v. The People, Chicago Legal News, Dec. 
31, 1898, page 157, another analogous claim was made that a littoral 
owner had a right to build out piers into the lake to prevent the gradual 
erosion of his land. The Supreme Court of Illinois, however, denied the 
existence of such a right. They considered the Illinois Central case as 
discredited in Shively v. Bowlby, 152 U. S. 1, and refused flatly to follow 
it, laying down again the original rule that the State was the absolute 
owner of the submerged land. The adherence to the strict doctrine 
seems sound. It gives a definite and intelligible doctrine not likely to 
be the subject of litigation. It is a hardship that the shore owner may 
not wharf out to protect himself or to make his land valuable for ship- 
ping, especially as the damage from such acts is usually infinitesimal ; 
on the other hand, it is clearly public policy that the State maintain final 
control of all public waters, and that its ownership be unhampered. The 
difficulties the question presents are legislative or executive rather than 
legal, to be met by a temperate administration of the absolute power, 
with discreet connivance at minor encroachments and a willingness to 
grant wharfing privileges, rather than by an intricate system of rights. 





A Crrizen’s PRIVILEGES AND ImmuNITIES.— The Federal Supreme 
Court has lately held invalid a clause of the Tennessee statute providing 
rules for the incorporation and regulation of certain foreign corporations. 
The objectionable clause made the property which the corporation held 
within the State primarily liable for debts due to residents of Tennessee. 
By reason of this clause, a citizen of Ohio had his claim postponed ; and 
the court holds that he has been — of the privileges and immunities 
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of citizenship in violation of Article IV., section 2, of the United States Con- 
stitution. Blake v. McClung, 19 Sup. Ct. Rep. 165. ‘The first step that 
had to be taken in reaching this conclusion was to hold that the preferred 
class of persons, “ residents of Tennessee,” comprised in reality “ citizens 
of ‘Tennessee’ ; otherwise there could be no discrimination against citi- 
zens of other States, gua citizens. Yet this step is difficult to take in view 
of the principle that of two constructions a statute should be given the 
one which keeps it within the limits of the constitution ; and it would 
seem that the majority of the court, who thought the statute invalid if it 
discriminated against citizens of other States, should have given it the 
more literal construction unless as so construed it would be hopelessly 
unreasonable. Cf. Holmes, J., in Commonwealth v. Perry, 155 Mass. 
117. And hopelessly unreasonable a discrimination is not, which favors 
residents of the State without reference to citizenship. A greater reason, 
in fact, might be thought to exist for a legislature’s giving protection to all 
those residing within its jurisdiction than for protecting those residents 
and non-residents who happened to be citizens of the State. 

The taking of this difficult step, however, does not leave the present 
decision free from doubt ; and there is great force in the dissent of Mr. 
Justice Brewer, in which the Chief Justice concurred. When the State 
granted the foreign company the favor of incorporation, it could exact 
certain securities for the protection of its own citizens. For their sole 
benefit the State might have required pledges. This is admitted by the 
majority of the court, and in admitting it they seem to admit the whole 
case. For if the corporation might be required to pledge some of its 
property, the property pledged might amount to all that the corporation 
owned within the State. If the legislature could compel this, why should 
it require the formalities of a pledge or a mortgage? A mortgage con- 
sists in acts by the parties to which the law attaches legal consequences ; 
but the legislature has power to enact these legal consequences without 
prior acts by the parties. That was in effect done in the principal case ; 
certain persons were given a claim to property without the formalities of 
a mortgage or deposit as security ; but the legal consequences are much 
alike in either case and the attempt made in the majority opinion to dis- 
tinguish the two is not convincing. So far as justice to foreign dealers 
is concerned, the incumbrance by statute is as fair as that by act of the 
parties ; a statute on the books is quife as obvious as a record in the 
registry of deeds. Granted then that the statute protected citizens of 
Tennessee as such, it is hard to see what deprivation of privileges and 
immunities was inflicted on the citizens of other States. 





RECENT CASES. 


ADMIRALTY — JURISDICTION — PERSONAL INJURIES. — A ladder attached to the 
side of a ship was negligently left in an unsecure condition. The libellant, in attempt- 
ing to leave the ship by means of the ladder, was thrown upon a wharf and injured. 
Held, that a Court of Admiralty has jurisdiction of libellant’s claim for damages. Zhe 
Strabo, 90 Fed. Rep. 110 (Dist. Ct., N. Y.). 

Not only is this decision sound, but the true principle upon which these jurisdictional 
questions depend is well stated. There is much confusion of statement in the cases as 
to what is the test to determine when a Court of Admiralty has jurisdiction. In the 
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Mary Stewart, 10 Fed. Rep. 137, and in a number of subsequent cases, it is said that 
the damage must have happened on water. In fact, neither the place where the damage 
occurs nor the place where the negligent omission of duty takes place determines the 
jurisdiction. It depends upon the place where the force which produces the damage is 
applied to the injured person. In certain cases, for example,.where a person is thrown 
from a ship to a wharf, as in the principal case, either a common law or admiralty court 
may have jurisdiction, there having been two acts of injury, one upon the ship, another 
upon the wharf. The opinion in the principal case furnishes a safe guide for the 
determination of future cases. 


AGENCY — MASTER AND SERVANT — Torts. — Plaintiff was injured through the 
negligent management of a carriage in which defendant was driving. Defendant 
owned the carriage, horses, and harness. The coachman was a regular employee of a 
livery stable keeper, who took care of the horses and carriage, and who furnished a 
driver whenever needed by defendant. //e/d, that a jury might reasonably find that the 
relation of master and servant existed between the defendant and the coachman at 
the time of the accident. Jones v. Scul/ard, [1898] 2 Q. B. D. 565. 

This decision recognizes the test adopted by the weight of authority in fixing the 
liability for the torts of a servant, namely, that he is responsible as master who had 
the authority to control the conduct of the servant in the work in which he was engaged 
at the time of the accident. Story, Agency, 9th.ed., § 453 (b) ; A/cGuire v. Grant, 29 
N. J. Law, 356, 371; Sproul v. Hemingway, 14 Pick. 1, 5. In the principal case, if the 
horses had belonged to the stable-keeper he would be responsible as master, and not 
the owner of the carriage. Quarman v. Burnett,6 M. & W. 499. In that case the 
latter could not have given unreasonable orders as to the driving, as the driver would 
have been warranted in disobeying them in the interest of his own employer, the owner 
of the horses. As the facts were, the driver would lave had no excuse for disobedience 
beyond a reasonable consideration for his own safety, and so was more completel 
under the control of defendant. See Donovan v. Daing, etc. Construction Co., [1893 
1 Q. B. D. 629. 


CARRIERS — THROWING PACKAGES FROM MOVING TRAINS. — A news agent threw 
a package of papers from defendant’s train while it was passing through a small sta- 
tion, and the package struck and injured the plaintiff. The news agent was not a ser- 
vant of the defendant, but it was customary to throw packages from the train. edd, 
that a nonsuit is not error. McGrath v. Eastern Ry. Co.,77 N. W. Rep. 136 (Minn.). 

The plaintiff must show negligence on the part of the defendant, but even if the act 
is not done by a servant of the company, the courts hold it liable if the act is done in 
accordance with a dangerous custom known to the company. Galloway v. Chicago 
R. R. Co., §6 Minn. 346; Snow v. Fitchburg R. R. Co., 136 Mass. 552. The court in the 
principal case directed a nonsuit, on the ground that there was no evidence of negli- 
gence, since the custom was not dangerous. Ina similar case, however, where a com- 
pany allowed its employees to throw sticks of wood off the train at their various homes 
along the line, a nonsuit in the lower court was held to be error. Fletcher v. Baltimore 
& P.R. R. Co., 168 U.S. 135. There is very little authority on the point, but since 
it is purely a question of fact it is hard to support the peremptory action taken by the 
court in the principal case, which seems very close to the line. 


CONSTITUTIONAL LAW — IMPAIRMENT OF CONTRACTS — JURISDICTION OF FED- 
ERAL Court. — By the Funding Act of 1871, the State of Virginia agreed that coupons 
of certain bonds should be receivable for taxes. By reason of a later statute, forbidding 
the receipt of anything but legal tender for taxes, plaintiff was refused relief in a suit 
duly brought to obtain credit for coupons held by him. The ground of the decision 
was that the original agreement by the State was unconstitutional. e/d, that the 
United States has authority to review this decision, since it appears by the record that 
effect was really given ‘to the later statute. McCullough v. Virginia, 19 Sup. Ct. Rep. 
134. See NOTEs. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — EQUAL PROTECTION OF THE 
Laws. — A New York statute imposed a tax on the “ franchise or business ” of all cor- 
porations and associations doing business in that State, with an exemption in favor of 
companies engaged wholly in manufacturing within the State... On a writ of error to 
the New York Court of Appeals, it was 4e/d, that this statute does not ge Pe equal 
protection of the laws to a Michigan corporation doing business partly in New York, 
and does not amount to an unconstitutional regulation of interstate commerce. Mew 
York v. Roberts, 19 Sup. Ct. Rep. 58, 72. HARLAN and Brown, JJ., dissenting. 

The only Federal questions involved were the validity of the tax under the Four- 
teenth Amendment and under the interstate commerce clause. The discrimination in 
favor of domestic manufactures is hardly so arbitrary as.to be judicially pronounced a 
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denial of the equal protection of the laws. Whether the statute amounts to an uncon- 
stitutional regulation of commerce is a more difficult problem. The tax was not laid 
on the business of selling imported goods, as was the case in Brown v. Maryland, 12 
Wheat. 419, but upon business of any description. That the amount of such a tax upon 
a legitimate subject is gauged with reference to non-taxable property, does not impair 
its validity. Home /nsurance Co. v. New York, 134 U. S. 594. The effect of the ex- 
emption in the statute under consideration is unquestionably the promotion of domes- 
tic manufactures ; but, so long as interstate commerce is not interfered with, this is a 
legitimate object. For example, manufacturing plants are sometimes exempted from 
taxation in order to induce factories to remove from localities where no such immunity 
is conferred. Although by these means interstate commerce is perhaps indirectly 
reduced in volume, apparently the validity of such laws has not for that reason been 
impeached. Upon the whole, therefore, the effect of the New York legislation upon 
interstate commerce is somewhat too remote to impair its constitutionality. 


CONSTITUTIONAL LAW— PRIVILEGES AND IMMUNITIES OF CITIZENS. —A Ten- 
nessee statute, after providing for the incorporation of foreign corporations of certain 
kinds doing business within the State, provided that all property owned by such a cor- 
poration should be primarily liable for debts due to residents of the State. On post- 
ponement of the claim of a creditor, citizen of Ohio, Ae/d, that he was deprived of the 
privileges and immunities to which he was entitled by Article IV., § 2, of the Federal 
Constitution. Blake v. McClung, 19 Sup. Ct. Rep. 165. See Notes. 


CONSTITUTIONAL LAW — TAXATION — SPECIAL ASSESSMENTS. — The village of 
Norwood, Ohio, laid a road through the plaintiff's premises. After paying plaintiff 
for the land taken, the town assessed that expense, together with the costs of the con- 
demnation proceedings, upon the plaintiff’s land, under a provision in the State statute 
allowing such assessment upon the abutters by front foot. Hé/d, that this assessment 
was unconstitutional, and its collection may be enjoined. Morwood v. Baker, 19 Sup. 
Ct. Rep. 187. Gray, BREWER, and SHIRAS, JJ., dissenting. 

This decision marks the final adoption by the United States Supreme Court of the 
New Jersey doctrine, that a special assessment levied under a rule which makes it 
possible that the assessment may exceed the benefit to the land in question is void. 
State v. Mayor of Newark, 37 N. J. Law, 416. The principle that a rule of assessment 
must not be arbitrary, and must have some relation to the benefits, is sound; but the 
soundness of the application of the principle in the present case is more doubtful. 
The legislature has the right to judge of benefits. Computation of them is difficult, 
and the legislature may well have thought a handy rule desirable. While the rule in 
question may have been somewhat “rule of thumb,” it laid the burden on those who 
must have been to some extent benefited ; the court could hardly say it was so devoid 
of reason as to be an improper use of the taxing power. 


CONTRACT — DAMAGES — MISTAKE IN TRANSMISSION OF TELEGRAM.—A mes- 
sage was given by the plaintiff to the defendants, a telegraph company, for transmis- 
sion to his attorneys, which read: “Attach property for seven hundred ninety dol- 
lars;” as delivered it read: ‘‘ Even hundred ninety dollars.” The attorneys attached 
for the latter amount. In a suit for the loss caused thereby, he/d, that the defend- 
ants are liable for the remainder of the plaintiff’s claim. Western U. 7. Co. v. Beals, 
76 N. W. Rep. 903 (Neb.) See Nores. 


CONTRACTS — CONSIDERATION VALUELESS IN PART.—A landlord made an oral 
contract with a tenant for the lease of certain saloon buildings. There was a collateral 
stipulation that the landlord should refrain from selling cigars upon his adjoining 
premises. By the local Statute of Frauds the lease was valid, but the collateral pro- 
vision was unenforceable. e/d, that the whole contract is bad for failure of consid- 
eration. Higgins v. Gager, 47 S. W. Rep. 848 (Ark.). See Nores. 


ContTRACTS — VoID CONDITIONS, — A clause in an insurance policy provided that 
no action thereon should be sustainable at law unless brought within twelve months 
after the occurrence of the loss. ée/d, that it is against public policy to allow parties 
to fix a time within which an action may be brought different from that set in the 
Statute of Limitations. Omaha Fire Ins. Co. v. Drennan, 77 N. W. Rep. 67 (Neb.). 

The same result has been previously reached in Nebraska. A@tller v. State ns. Co., 
54 Neb. 121. Accord, French v. Lafayette Ins. Co., 5 McLean, 461. By the great weight 
of authority, however, the clause in the principal case is held to be valid. 2 Wood, Fire 
Insurance, 2d ed., § 460. What consideration of policy or principle of law is offended by 
such a condition does not seem clear. The Statute of Limitations confers no new 
right of action but merely restricts the time, otherwise unlimited, within which an 
existing right may be asserted. It seems to be wholly within the spirit of this enact- 
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ment, if not in actual furtherance of its design, that parties, in forming a contract, 
should still further limit the time allowed sd for bringing actions thereon. . Cf. 
Ridalesbarger v. Hartford Ins. Co.,7 Wall. 386. The holding in the principal case 
places an apparently unwarranted restriction on a person’s freedom to contract. 


CRIMINAL LAw— ARSON. —A house was blown up with dynamite, and splinters 
were torn from the roof and fired by the explosion. /ée/d, that this does not constitute 
arson. Landers v. State, 47 S. W. Kep. 1008 (Tex., Cr. App.). 

The case raises anovel point. It is clear that the burning of parts of a house, 
already detached, is not arson. Mulligan v. State, 25 Tex. App. 199. In the principal 
case, however, the splinters were set on fire and detached simultaneously. The court, 
doubtless, reaches a sound result, for even if it could be said that the splinters were 
fired while a part of the house, still there was no burning of them in the sense of that 


term as used in connection with arson, till after they were detached. 2 Bish., Cr. L., 
§ Io. 


CRIMINAL LAW—CONSTITUTIONAI LAW— ABSENCE OF JUDGE FROM COURT 
ROOM DURING TRIAL. — During a trial for felony the judge left the court room for 
twenty minutes without suspending proceedings. He/d, that a defendant convicted 
under such circumstances was deprived of his liberty without due process of law, and 
a new trial must be granted. People v. Tupper, 55 Pac. Rep. 125 (Cal., _ Ct.). 

It is generally held that when the judge has first obtained the consent of the defend- 
ant’s counsel to leave the court room, or where his absence could not possibly have been 
prejudicial to the defendant’s interests, a new trial will not necessarily granted. 
Pritchett v. State, 92 Ga. 65; Tuberville v. State, 56 Miss. 793. With these excep- 
tions, the courts in such cases uniformly order a retrial. O’Brien v. People, 17 Colo. 
561; Hayes v. State, 58 Ga. 35. From the brief statement of facts it does not appear 
whether the present case was within the recognized exceptions to the rule; but it 
seems better, both on theory and in practice, to‘limit the exceptions as much as pos- 
sible. The judge is essentially a component part of the court, and anything done in 
his absence is done in the absence of a complete court and, therefore, without due 
process of law. 


CRIMINAL LAw— LARCENY — VENUE.— A thief stole goods in one county and 
carried them with him into another. e/d, that the venue was properly laid in the 
latter county. State v. Williams, 47 S. W. Rep. 891 (Mo.). See Nores, 


DAMAGES— ACTION FOR DEATH. — Plaintiff sues under a statute to recover dam- 
ages for the death of his mother, caused by defendant’s negligence. Not being able 
to show any pecuniary damage, 4e/d, plaintiff cannot recover nominal damages. Za- 
selle v. Town of Newfane, 41 Atl. Rep. 511 (Vt.). 

Under similar statutes allowing recovery for death, it is almost universally the rule, 
that no recovery can be had for mental suffering, and no exemplary damages are 
allowed. Pennsylvania R. R. Co. v. Vandever, 36 Pa. St. 298; Louisville R. R. Co. v. 
Goodykoontz, 119 Ind. 111. The courts generally treat these statutes as providing 
merely a compensative remedy for the pecuniary loss, and under such an interpretation 
the principal case seems manifestly correct. Holton v. Daly,106 Ill. 131. It is hard to 
see why nominal damages should be given when no actual damage can be shown, unless 
the statute declares that death caused by negligence is a cause of action er se. Yet 
most of the Ainerican cases hold, contrary to the principal case, that nominal damages 
can always be recovered. Howard v. Canal Co., 40 Fed. Rep. 195; Chicago R. R. Co. 
v. Swett, 45 Ill. 197. The principal case is, however, in accord with the English rule, 
and seems correct on principle. Duckworth v. Johnston, 4 Hurl. & N. 653. 


EVIDENCE — BURDEN OF PROOF — DIRECTING VERDICT. — He/d, that where oné 
arty offers testimony to sustain his burden of proof, the other party, although offer- 
Ing nothing to contradict it, is entitled to have the jury pass upon the case, and a direc- 
tion of a verdict against him is improper. Gannon v. Laclede Gas Light Co., 46S. W. 
Rep. 968; 47 S. W. Rep. 907 (Mo.). Three judges dissenting. 

The decision practically overrules the case of Reichenbach v. Ellerbe, 115 Mo. 588, 
and follows the earlier and sounder adjudications in the same State. It is universally 
held that the court should direct a verdict only when a contrary finding by the jury 
would be set aside as against the evidence. Profatt, Jury Trial, § 354. The dissent- 
ing judges necessarily take the position that where the burden of proof is sustained 
by uncontradicted testimony, the court must set aside a verdict which is not in accord- 
ance with such testimony. The inquiry in all cases where a verdict is sought to be set 
aside, is whether the jury acted as reasonable men in coming to their conclusion. Zhe 
Metrop. Ry. Co. v. Height, 11 App. Cas. 152. And it cannot be said that the jury, in 
failing to be convinced by testimony, must have acted unreasonably, simply because 
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‘such testimony was uncontradicted. Any such view confuses unimpeached testimony 
with proof. It denies to the jury its acknowledged right to pass upon the credibility 
of witnesses and, while acting within the bounds of reason, to disregard any testimony 
that fails to convince. 


EVIDENCE — CREDIBILITY OF WITNESS—CONTRADICTING ONE’s OwN WIT- 
NESS. — In an action on a lease, plaintiff alleged that the instrument was in the pos- 
session of defendants. To prove this, and the original execution, plaintiff called an 
agent of defendants with whom he made the lease and in whose possession he had 
last seen it. Later, defendants called the same witness, who testified that the paper 
was not a lease. On cross-examination, plaintiff, to discredit the witness, proposed to 
ask him whether he did not, after soliciting the lease, tell others that he had leased the, 
ee Held, that the question should have been allowed. Morris v. Guffey, 41 Atl. 

ep. 735 (Pa.). 

The Ser court refused to allow the question, on the ground that, by calling the 
witness, plaintiff made him his own witness, and therefore could not discredit him. 
That a party cannot discredit his own witness is well established. Pollock v. Pollock, 
71 N. Y. 137. The higher court said that as it was necessary to call the witness to 
account for not producing the lease, plaintiff did not give credit to him. } Where the 
witness is not one of the party’s own selection, but is one selected by thd law as nec- 
— to prove a particular fact, as in the case of a subscribing witness to a deed or 
‘will, he can hardly be considered as the witness, of the party calling him, and there- 
fore his truthfulness may generally be attacked.f Crocker v. Agenbroad, 122 Ind. 587. 
The witness in the principal case was not one whom the law obliged plaintiff to call, 
and the ruling seems to be an unwarranted extension of the exception, that will toa 
great exient destroy the force of the original rule. 


INSOLVENCY — DISCHARGE — ACTION BY FOREIGN “CORPORATION. — Plaintiff, a 
foreign corporation, established an office in Massachusetts, and procured a license for 
‘the sale of its goods. It also, in accordance with the law, appointed the commissioner 
of corporations its attorney, upon whom all lawful process in any action against it 
might be served. Defendant bought goods of plaintiff at its local office, and after- 
word obtained a discharge in insolvency under the Massachusetts insolvency laws. 
Plaintiff did not prove its claim, but subsequently brought an action. e/d, that the 
discharge is not a bar to the action. Bergner & Engel Brewing Co. v. Dreyfus, 51 
N. E. Rep. 531 (Mass.). 

The terms of the insolvency statute, as well as of the discharge itself, are broad 
enough to bar the plaintiff's claim. Pub. St., c. 157, sec. 8r. But the United States 
Supreme Court has held that a discharge in insolvency by a State court is not a bar to 
‘an action by a creditor of another State who does not come in to prove his claim. Ba/d- 
win v. Hale, t Wall. 223. The grounds urged for exception in the present case are 
that the plaintiff had an office in the State, held a license granted by the State, and had 
appointed the commissioner of corporations its attorney on whom lawful process might 
be served. It is settled in Massachusetts that a creditor of another State, merely 
because he does business in Massachusetts, is not barred by a discharge of his debtor, 
if his claim is not proved in the insolvency proceedings. Regina Flour Mill Co. v. 
FTfolmes, 156 Mass. 11. A corporation has its domicile in the State which created it, 
and consequently it has no domicile elsewhere. Boston Investment Co.v. City of Boston, 
158 Mass, 461. On principle it seems that a discharge should bar a claim by a corpor- 
ation having a regular place of business in the State on a contract made within the 
‘State. However, the decision is within the principle of the earlier Massachusetts 
cases, and is correct on authority. 

INSURANCE — CONSTRUCTION OF ACCIDENT PoLicy.—An accident insurance 
policy contained a provision that the insurance did not extend to death resulting from 
poison. The insured took poison under the mistaken belief that it was harmless med- 
icine. e/d, that the case is covered by the excepting clause and the insurer is not 
liable. AlcGlather v. Prov. Mut. Acc. Ins. Co., 89 Fed. Rep. 685 (C.C. A., Eighth 
Cir.). One judge dissenting. 

The decision is supported-by the weight of authority, although in several jurisdic- 
tions.a contrary result has been reached. arly v. Standard Life & Acc. Ins. Co., 71 
N. W. Rep. 500 (Mich.); Healey v. Mut. Acc. Ass., 133 Ul, 556. The construction 
placed by the court upon the excepting clause appears to be in accordance with good 
sense and sound reason. The dissenting judge finds a conclusive analogy between the 
principal case and those cases in which it has been held that the exception in an 
insurance policy of death from inhaling gas covers voluntary inhaling only. aud v. 
Travelers’ Ins. Co., 112 N.Y. 472. The result reached in those decisions is forced 
and technical but, granting their soundness, they cannot be said to conclude cases like 
the present. It was food necessary in those cases to hold that the word “inhaling” 
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implied a voluntary act, but no such notion can be imputed to the clause “ resulting 
from poison,” and hence the analogy fails. 


MASTER AND SERVANT— WRONGFUL DISCHARGE — MEASURE OF DAMAGES. — 
The plaintiff entered into a contract to serve the defendant for a year. He was wrong- 
fully discharged at the end of two months, and brought an action against the defendant 
before the expiration of the year. /e/d, that the measure of damages is the amount . 
of the plaintiff’s wages to the time of the trial, less what he had been paid and what he 
could have earned by reasonable efforts between the time of his discharge and the time 
of trial. Sommer v. Conhaim, 54 N. Y. Supp. 146 (Sup. Ct., App. Term). 

‘The doctrine of this case is contrary to the English decisions and to the weight of 
American authority, and is wholly indefensible in principle. However, it has some 
support. Gordon v. Brewster, 7 Wis. 355; Association v. Weidenman, 28 N. E. Rep. 
834 (Ill); Van Winkle v. Salterfield, 58 Ark. 617. The court base the refusal to allow 
a recovery for damages that may accrue between the time of trial and the expiration of 
the term of employment, upon the argument that such damages are so uncertain and 
contingent as to make it unsafe to attempt to estimate them. The argument is equally 
applicable in actions of tort for personal injuries in which prospective damages are 
constantly estimated. Curtis v. The Rochester, etc. R. R. Co., 138 N. Y. 534. The objec- 
tions to such a rule are obvious. The employee must elect to bring his action imme- 
diately upon his discharge and thus lose a large part of the damages to which he is 
entitled, or he must wait until the expiration of the term, and thus run the risk of loss 
of evidence and the solvency of his employer. Indeed, in certain cases he may be 
forced to sue before the term expires or have his action barred by the Statute of 
Limitations. . As a matter of fact, while it is always essential that the damage should 
flow certainly from the defendants’ wrongful act, certainty in the amount of the damage 
is never requisite to a recovery. 


PErrsons — Divorce — ATTORNEY’s FEES. — Plaintiff, an attorney, commenced a 
divorce suit for a wife, but the suit was dismissed through the collusion of the husband 
and wife, without the plaintiff’s knowledge. e/a, that the plaintiff is entitled to: 
recover reasorfable attorney’s fees from the husband in an action at law. Ceccato v. 
Deutscham, 47 S. W. Rep. 739 (Tex., Civ. App.). 

It is generally held in this country that the compensation by the husband of an 
attorney for services rendered to the wife in conducting a divorce suit, is a matter 
solely within the discretion of the divorce court. Wescott v. Hinckley, 56 N. J. Law, 343. 
The reason given is that the contract of marriage is indissoluble at common law, and 
the husband cannot therefore be put under a legal obligation to provide for its dissolu- 
tion. Shelton v. Pendleton, 18 Conn. 417. The principal case, however, is in accord 
with the English decisions, which hold that such services are within the common law 
definition of necessaries. Srown v. Ackroyd, 5 E. & B.819. This rule seems to be 
sound. Legal services essential to relieve the wife from physical or mental distress 
occasioned by the husband, are held to be necessaries for the wife. Conant v. Burn- 
ham, 133 Mass. 505. And services essential to secure or prevent the annulment of the 
contract of marriage, seem equally necessary. Otherwise the wife might be unable to 
obtain counsel to adequately enforce her rights. 


PROPERTY — EJECrTMENT — RESERVATION OF TITLE.— The plaintiff contracted 
to sell the defendant railroad company a right of way over his lands, reserving title to: 
himself until the notes given for the purchase money should be paid. e/d, that the 
plaintiff cannot maintain an action of ejectment after the railroad company, with the: 
plaintiff's consent, has built its track across the land, even though the notes are un- 
paid. Atlanta, Knoxville, etc. R. R. Co. v. Barker, 31 S. E. Rep. 452 (Ga.). 

This is well settled law, and is based upon principles of public policy. In the 
present case actual authority was given to the railroad company, but it has been held 
that even where there was no actual authority, but where the individual merely 

‘ acquiesced in the building of the road across his land as part of a continuous line, he 
is estopped from afterwards bringing an action of ejectment, even though he still 
retains the title tothe land. Porter v. The Midland R. R. Co., 125 Ind. 476; Thornton. 
v. Cairo & Fulton R. R. Co., 31 Ark. 394. A railroad is charged with duties to the 
public, and, for the sake of the public interests involved, an individual, in a case like 
the present one, will be restricted to such remedies for the wrong done him as will not: 
interfere with the rights of the public to have the railroad maintained and operated,: 
The case will naturally be different when the owner has not acquiesced in the act of 
the railroad company, but has, at all times, used reasonable diligence to protect this 
property from the unlawful entry. Denver & S. F. R. R. Co. v. School Dist. No. 22, 14 
Colo. 327.° In actions between individuals, the public interest not being involved, this 
principle would, of course, be inapplicable. A/ston v. Wingfield, 53 Ga. 18; McDaniel 
v. Gray, 69 Ga. 433. , ; 
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PROPERTY — INJUNCTION — ComMoN-LAW CopyRIGHT. — Complainant society 
filed a bill to enjoin defendants from using, as an advertisement of a medicine, extracts 
from a committee report read at a meeting of complainant society. By affidavits it 
appeared that persons were present at the meeting who were not members, but it did 
not appear that the meeting was open to the general public. Ona motion for a pre- 
liminary injunction upon the affidavits, 4e/7, that publication of the report is not shown, 
and complainant is entitled to the relief asked. Mew Jersey State Dental Society v. Den- 
uucura Co., 41 Atl. Rep. 672 (N. J., Ch.). 

A common law right of property in an unpublished writing, whatever may be the 
theoretical objections to it, is generally recognized in this country. Zompkins v. Hal- 
leck, 133 Mass. 32. But cf PARKE, B., in Jefferys v. Boosey, 4 H. L. Cas. 815, 919. 
Publication then is held to dedicate this property to the public. No such dedication 
is found in the principal case, and the conclusion seems correct. Too much stress is 
perhaps laid on complainant’s intention not to dedicate ; no one who publishes a book 
intends to part with the work itself, as a piece of literary workmanship. Nor is the 
fiduciary position of the hearers of much importance as touching the mere fact of pub- 
lication. The owner of the writing is the person to look at; what he did is the ques- 
tion. Under all the circumstances, the act of complainant society in the principal 
es hardly constitutes an abandonment to the public at large. See 12 Harv. Law 

EV. SI. 


PROPERTY — Ways OF NECEssITY. — The plaintiff’s land was entirely surrounded by 
the defendant’s park, The sole mode of access was by a highway, and the highway 
was later extinguished by the proper authorities. /7e/d, that the plaintiff has no right 
to a way of necessity over the defendant’s land. Zi/is v. Blue Mountain Forest Assn., 
41 Atl. Rep. 856 (N. H.). See NorEs. 


QuasiI-ConTRACTS — MONEY PAID FoR ILLEGAL PurRposEs. — The defendant 
falsely represented to the plaintiff that a criminal prosecution had been instituted 
against the latter, and obtained money from him to bribe the prosecuting officer to 
stop proceedings. e/d, that the plaintiff can recover the money. Smith v. Blachley, 
41 Atl. Rep. 619 (Pa.). 

The decision seems correct. The plaintiff’s illegal intention in giving the money to 
the defendant should not bar his recovery unless it is against public policy. The test 
applied by the courts in similar cases seems to be, whether recovery will give effect to 
the illegal transaction, or whether it will prevent its performance. Thus in the analo- 
gous case of money paid under an illegal contract, it is generally held that the money 
can be recovered at any time before the contract is performed. Spring Co. v. Knowl- 
ton, 103 U. S. 49; Duval v. Wellman, 124 N. Y. 156; Zaylor v. Bowers, 1 Q. B. D. 
300. But when the illegal transaction is partly or wholly performed, the courts will 
not allow either party to take advantage of its illegality, and therefore money paid 
under it cannot be recovered. Xearley v. Thomson, 24 Q. B. D. 742; Zyler v. Carlisle, 
79 Me. 210. In the principal case the money had never been applied as the defend- 
ant represented, and since the plaintiff did not. rely on any illegal contract, and the 
transaction was still unperformed, recovery was properly allowed. Catts v. Phalen, 
2 How. 376. 


RECEIVERSHIP — EQUITABLE CHARGE ON INCOME.—A telegraph and telephone 
company went into the hands of a receiver. He/d, that operators have a claim against 
the company, for wages for ninety days preceding the appuintment of the receiver, © 
superior to the lien of the mortgage debt. <Xeelyn v. Carolina, etc. Telegraph Co., 90 
Fed. Rep. 29 (Cir. Ct., S. C.). 

This decision extends to telegraph companies a doctrine heretofore applied only to 
railroad companies. The leading case, illustrative of the principle, which is of very 
recent growth, is Fosdick v. Schall, 99 U. S, 235. A railroad is deemed of such great 
public interest that the courts have looked with favor on the claims of those furnishing 
material or labor necessary for its operation. When, therefore, courts of equity have 
exercised their jurisdiction in the appointment of a receiver, they have recognized the 
right to priority of the “current supply claimant.” ‘The case is one of conflicting 
equities, and the principle laid down is, that the net income, to which the lien of the 
mortgagee attaches, is subject to an equitable charge in favor of claims, coming under 
the head of current indebtedness, which have accrued before the appointment of the 
receiver. Hale v. Frost,99 U.S. 389; Burnham v. Bowen, 111 U.S. 776; Virginia, etc. 
Co. v. Central, etc. Co. of Georgia, 170 U.S. 355. The same considerations which have 
influenced the courts in applying this doctrine to railroad companies justify the hoid- 
ing of the principal case in applying it to telegraph companies. 

SALES — BILL OF LADING — PASSING OF TITLE.— While goods were in transitu 
the consignor sold them and drew on the buyer. He deposited the draft with the 
payee bank, together with the bill of lading indorsed to the buyer conditionally upon 
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payment of the draft. The buyer paid the draft and received the bill of lading without 

notice of an intervening attachment of the goods as the consignor’s property. e/d, 

~ me — was good. <entucky Refining Co. v. Globe Refining Co., 47 S. W. 
ep. 602 (Ky.). 

The court erroneously treats property and jus disponendi as necessarily synonymous. 
See Lord Cairns in Ogg v. Shuter, 1 C. P. D. 47; Lord Bramwell in Miradita v. Bank, 
3 Ex. D. 164. The time when title passes depends upon the intention of the parties 
as shown by all the facts. Benjamin, Sales, 4th Am. ed., § 308, e¢ seg. It would seem 
better here to hold that title passed at the time of the contract of sale, since the goods 
were specific and ready for delivery, and the bill of lading already made out. The later 
dealing with the bill of lading shows only an intention by the seller to retain a jus dis- 
ponendi, a power of controlling the possession of the carrier to secure payment of the 
purchase money. See above cases. This would make the attachment void. See 
Peters v. Elliott, 78 Ul. 321, where on similar facts this result is reached on the more 
prevalent American view that a bill of lading represents title. The dealing with 
the bill of lading is treated like a mortgage to the vendee to secure future advances, 
the vendee’s title to the goods, acquired by payment of the draft, relating back to the 
time of the deposit of the bill of lading with the bank. 


SALES — STOPPAGE IN TRANSITU — BoNA FIDE PurcHASER. —A sold goods to 
B, who resold them to C in part payment of a pre-existing debt. A shipped them to 
C, deliverable to C’s order by the bill of lading, which was sent to B. Before it was 
transferred to C and before the goods were delivered, B became insolvent. ée/d, that 
A could not stop the goods. Shepard & Morse Lumber Co. v. Burroughs, 41 Atl. Rep. 
695 (N. J., Sup. Ct.). 

The court held that the ¢ransitus was not at an end, but that the delivery by A to 
B of a bill of lading drawn in the name of C was a delivery for C’s benefit, and was 
as good as a delivery to C himself, and, lastly, that the satisfaction of a pre-existing 
debt is sufficient consideration for the transfer of a bill of lading to cut off the vendor’s 
right of stoppage z# ¢ransitu. On the first point the court is undoubtedly right. 
Bethell v. Clark, 20 Q. B. D. 615. Probably also on the last. Leask v. Scott, 2 Q. B. D. 
376; Lee v. Kimball, 45 Me. 172. Benjamin, Sales, 4th Am. ed., § 866. On the second 
point, however, the court seems to be wrong. The bill of lading must be delivered by 
the vendee to the sub-vendee to defeat the vendor’s right of stoppage  ¢ransi/u, unless 
there comes in an element of estoppel not shown in this case. Ex parte Golding, 13 
Ch. D. 628; Kemp v. Falk, 7 App. Cas. §73; Benjamin, Sales, § 862 (c), (d), 865 (a). 


SURETYSHIP — DISAFFIRMANCE BY MINOR—SuRETyY’s LIABILITY. —The de- 
fendant was surety on a note, which was given by a minor in payment of certain 
property. Upon attaining his majority, the minor disaffirmed the contract and re- 
turned the property. ée/d, that defendant is not liable on the note. Keokuk Co. State 
Bank v. Hall, 76 N. W. Rep. 832 (Iowa). 

The decision is rested upon the authority of Baker v. Kennett, 54 Mo. 82. The 
court, in departing from the recognized principle that the surety of an infant is bound, 
although the principal disaffirms his contract, is influenced by the apparent injustice of 
allowing the creditor to retain his property and at the same time recover the purchase 
price from the surety. But this difficulty can be avoided without denying the applica- 
tion of the general rule. A surety, upon discharging the obligation, is subrogated to 
the rights of the creditor against the principal, and, accordingly, the defendant in the 
present case would, upon payment of the note, acquire all of the creditor’s rights to the 
property. By proceeding upon this theory, any loss due to a depreciation of the prop- 
erty would not, as here, fall upon the creditor, but upon the surety, which is clearly a 
more equitable result. 


SURETYSHIP — NATURE OF DEFENCES.— A surety on a note, which on its face 
showed him to be liable as a principal, filed a bill to enjoin its collection on the ground 
that time had been given to the real principal. e/d, that the suit was properly 
brought in equity, as the facts show no defence to an action at law. Grier v. Fliteraft, 
4t Atl. Rep. 425 (N. J., Ch.). See Nores. 


Torts — CEMETERIES — TRESPASS. — /e/d, that one having the right of burial in a 
lot which is part of a public cemetery, can bring trespass guare clausum fregit against 
i owner of the fee for a disturbance thereof. off v. Olson, 76 N. W. Rep. 1121 
(Wis.). 

There is but scant authority on this point. The action has been allowed when the 
trespass was committed bya stranger. Smith v. Thompson, 55 Md. 5. And the princi- 
pal case has the direct support of one other decision. Bessemer, etc. Co. v. Fenkins, uit 
Ala. 135. The owner of a lot in a public cemetery is generally regarded, in this coun- 
try, as having only a license to bury therein to the exclusion of others. Page v. Symonds, 
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63 N. H.17. While a court might be justified in allowing the action of trespass to 
such a licensee against a stranger, on the ground of possession, stil, to allow it against 
the owner of the fee can hardly be reconciled in any way with legal principle. 


Torts — DECEIT — MISREPRESENTATION AS TO INTENTION. — The defendant per- 
suaded the plaintiff to convey land to him on a promise to supply the plaintiff with 
certain live stock, etc. The defendant did not supply the live stock, and, in fact, never 
intended to keep his agreement. ée/d, that an action of deceit will lie. McCready v. 
Phillips, 76 N. W. Rep. 885 (Neb.). 

It is well settled that a false representation, in order to form the ground for an action 
of deceit, must be of some past or existing fact. Some jurisdictions hold, contrary to 
the present case, that a false representation as to a matter of intention, or a promise 
to perform an act made with the intention not to perform is not a misrepresentation of 
an existing fact upon which an action of fraud may be founded. Dawe v. Morris, 149 
Mass. 191; Farris v. Strong, 48 Pac. Rep. 963 (Colo.). The better opinion seems 
to be, in accord with the present case, that an action of deceit will lie. In the oft- 
quoted words of Lord Bowen, in Adgington v. Fitemaurice, L. R. 29 Ch. D. 459, “the 
state of a man’s mind is as much a fact as the state of his digestion,” and a misrepre- 
sentation as to this state of mind is, therefore, a misstatement of an existing fact. 
Swift v. Rounds, 19 R. I. §27; Stewart v. Emerson, 52 N. H. 301. 


Trusts — FRAUD BY AGENT — STATUTE OF FRAUDS. — Defendant orally agreed 
to act as agent for plaintiffs to purchase certain land in theirname. He, however, had 
the conveyance made out to himself, paid for it with his own money and denied the 
agency. eld, that defendant is liable to plaintiffs as trustee ex ne cio. + Halsell v. 
Wise County Coal Co., 47 S. W. Rep. 1017 (Tex., Civ. App.). 

There is much authority holding that the defendant is not liable on these facts, on 
the ground that the trust is created by the agreement of agency, and so is within the 
section of the Statute of Frauds requiring declarations of trusts in land to be in writing. 
Burden v. Sheridan, 36 lowa, 125; Nestal v. Schmid, 29 N. J. Eq. 458. The result in 
the principal case seems more just and to be reached by sounder reasoning. Agency, 
though created by an agreement, is properly a relation or status, which, for a particular 
purpose, is fiduciary, and involves the devotion of the agent to his principal’s interests. 
An abuse by the agent of this fiduciary relation is a fraud on his principal, and renders 
him liable for the proceeds of his wrongful act as a constructive trustee. This trust, 
then, really results by operation of law, and so is not within the Statute of Frauds. 
Browne, Statute of Frauds, § 96; Winn v. Dillon, 27 Miss. 494; Fenkins v. Eldredge, 
3 Story, 181, 290. 


REVIEWS. 


A PRELIMINARY TREATISE ON EVIDENCE AT THE COMMON Law. By 
James Bradley Thayer. Boston: Little, Brown & Co. 1898. 
pp. xxxvi, 636. 

It is a bold thing to say of a book that it expresses what has not been 
said before; but two things Professor Thayer emphasizes which before 
now have had but a fragmentary expression. First is the point that our 
rules of evidence are neither logical nor wholly reasonable, but are, with 
their virtues and vices, true offsprings of the trial by jury. They are rules 
of convenience introduced per doubt del lay gents. Trial by jury, then, 
must first be understood ; and in a complete and thorough manner the 
author traces it, step by step, illuminating his work with illustration. 
From the old trials, where the jurors knew the events they were trying, 
the growth of the conception of witnesses is traced, until rules became 
necessary for the giving of the testimony. Old rules are called on to 
explain what seem now to be anomalies ; and among these anomalies is 
shown the so-called Best Evidence Rule. History, from this point of 
view, is now written for the first time, and written in a masterly and 
luminous style. 
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A second and equally important preliminary step is the discrimination 
between what is and what is not a rule of evidence. ‘This leads to dis- 
cussing Burden of Proof, Presumptions, carefully and conclusively, but 
from an unchanging standpoint — they do not involve rules of evidence. 
Especially full is the treatment of the various rules of law misnamed the 
parol evidence rule, and much time is devoted to their application to wills. 
It is impossible to go into the mooted question as to whether the Court, 
in construing a will, really looks to the testator’s intention, as the author 
believes, or whether it holds intention wholly irrelevant. This ques- 
tion, at all events, is not one of the law of evidence, except so far as it 
deals, under Professor Thayer’s views, with the rule excluding, in most 
cases, direct statements by the testator of his intention. 

Having cleared the ground of this mass of spurious undergrowth, the 
author is ready to treat of the law of evidence proper, and the preliminary 
gives good promise for the further work. But in the last chapter he 
pauses to glance over the law of evidence as a whole, points out its fail- 
ings, and suggests aremedy. This he finds in the discretion of the judge. 
A recognition of such increased judicial power may be hard to obtain in 
this country ; but the wisdom of a change along this line isclear. Legis- 
lative reform of law is often a bungling affair, not likely to be carried out 
with the nicety which the present subject requires ; and no one who has 
seen the workings of an English és# prius court, in which the judge has 
wide discretion and debates on points of evidence are rare, can doubt 
that this power, wielded by competent hands, could accomplish beneficial 
results. J. G. P. 





LECTURES ON THE FOURTEENTH ARTICLE OF AMENDMENT TO THE CON- 
STITUTION OF THE UNITED States. Delivered before the Dwight 
Alumni Association by William D. Guthrie. Boston: Little, Brown 
& Co. 1898. pp. xxviii, 265. 

This series of lectures is interesting, and the treatment of the subject 
scholarly. The history of the Fourteenth Amendment is told, and the 
scope and meaning of its terms are carefully discussed. Particularly 
satisfactory is the treatment of “due process of law.” Full weight in 
that connection is properly allowed to the general usages of mankind, 
and great discretion is conceded to belong to legislatures, so long as their 
power is not arbitrarily used. It may well be regarded as an error to 
support the decision — C. B. &c. R. R. v. Chicago, 166 U. S. 226 —that 
in the absence of a clause in a State constitution corresponding with the 
Fifth Amendment, a State may not take property for public use without 
compensation, that such a taking is not “due process of law.” The truer 
historical view seems to be that the right to take and the moral duty to 
compensate are separate, and that failure to compensate does not invali- 
date the taking. But the position supported is consistent with the general 
attitude which the author assumes. 

This attitude is the distinctive mark of the book. An ethical theory 
runs through the work, that the Fourteenth Amendment embodies a broad 
bill of rights ; that the country is greatly menaced by improper legislation, 
and that its salvation is to be found in a broad construction of the Four- 
teenth Amendment. To this end the author gives to the word “liberty” its 
widest meaning, as equivalent to “freedom in the pursuit of happiness ; ” 
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he wishes to include under the “ privileges and immunities of citizens” all 
the rights mentioned in the first eight amendments ; he regrets that the 
progressive income tax was not condemned as depriving citizens of the 
equal protection of the laws. This attitude is open to criticism, although 
the Supreme Court is showing a tendency to adopt it. Chief Justice 
Marshail’s warning has a double-edged significance ; we must remember 
it is a constitution with which we are dealing. While a constitution may 
well guarantee certain fundamental rights, such as that to personal 
freedom from restraint— which, indeed, is what “ liberty” has always 
meant, unless this century has strangely broadened its significance — a 
constitution should not be expected to contain a solution of political 
problems, nor to act as a curb upon legislation dond fide, even though 
erratic. The danger of Mr. Guthrie’s attitude is that it tends to shift the 
responsibility of government from the legislature to the courts, where it 
does not belong. Jj. G P. 





THE Law oF MONOPOLIES AND INDUSTRIAL Trusts. By Charles Fisk 
Beach,Sr. St. Louis: Central Law Journal Co. 1898. pp. 1xx, 760. 
The greatness of the commercial interests involved and the novelty of 
many of the legal problems discussed make this treatise of peculiar im- 
portance. It is the principal topic alone, however, that gives the book 
character. The chapters dealing with the legal effect of contracts re- 
straining trade and limiting the exercise of professions add little to 
common knowledge. pp. 107-224. Again, such chapters as those on 
trades unions, municipal contracts, and railway agreements are, at most, 
illustrative, and develop little new in principle. pp. 286-499. Neverthe- 
less, the clearness of the exposition, and the fulness of the citations go 
far to justify these subsidiary portions of the work. 

Interest centres in the discussion of the industrial “ trust ” — that vital 
problem of modern economics as of modern law. The “trust” has 
arisen, and has developed three defined forms within a decade. In the 
first class, the stock of the combining corporations is transferred to a 
board of trustees ; in the second class, a central corporation acquires the 
stock of the absorbed companies ; in the third class, a central corporation 
takes the property of the merged companies outright. The thesis of the 
author is that all are equally illegal by common law. But, the assumption 
that the whole doctrine against restraints of trade is elemental common 
law may well be questioned. p.6. Nothing seems clearer in an examina- 
tion of the old records than that the ancient law touching the subject was, in 
a most detailed manner, statutory. Zhe Lombard’s Case, Lib. Ass. pl. 38. 
Accordingly, we find modern English common law very cautious. Mogul 
Steamship Co. v. McGregor, [1892] App. Cas. 25. It must, however, 
be recognized that the author has the support of the American cases. 
These go far in giving relief without the aid of statute against “ trusts ” 
and “ quasi-trusts”” by common law actions, guo warranto proceedings, 
and injunctions. The question at common law is of less importance 
to-day from the number and severity of the late statutes. These exist 
for the United States and for two-thirds of the States. To note the let- 
ter of the law and to see the continued growth of “trusts,” leads one 
to consider the question as yet political— not legal. So we find that 
attorneys-general usually do not move against the formation of “trust” 
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corporations nor their legitimate business operations, but only against the 
“trust” that raises prices by stifling production and ruins competitors 
by differential rates. This policy of regarding these laws as regulative, 
not prohibitory, seems defensible, despite the indignation of the author. 
B. W. 





THE Law RELATING TO BUILDING AND Loan Associations. By Wm. 
W. Thornton and Frank H. Blackledge. Albany, N. Y.: Matthew 
Bender. 1898. pp. Ixvi, 950. 

The body of law which has grown up regarding building and loan asso- 
ciations cannot be readily treated as a separate branch of law. The 
plans and business methods of these organizations have differed widely ; 
they have been commonly mismanaged ; their existence has been spas- 
modic, and public favor has blown hot and cold concerning them since 
their beginning, a century ago. They have been variously incorporated 
and constantly surrounded and limited by special legislation. The result 
has been a conglomerate mass of petty litigation. The authors of this 
book have made no attempt to systematize that litigation, — rather they 
have pigeon-holed it. Each department or function of a building and 
loan society is taken up in turn, and the decisions limiting and defining 
it are briefly expounded. It can hardly be expected that such a volume 
will prove of aid to the organizer, the active worker in those societies. 
Its value must be as a book of reference to the lawyer who chances to 
be dealing with such subjects. From his point of view, the work is well 
done, the collection of cases careful and comprehensive, the annotation 
constant. As of particular merit may be pointed out the chapters on 
two distinctive features of building associations, fines and the right of 
withdrawal. 

The second half of the volume, which figures modestly as “ appendices,” 
contains a collection of forms and tables showing the organization and 
management of a society: business methods, plans of book-keeping, a 
model set of by-laws, etc. These forms and suggestions might be of 
great value to the actual worker in such societies, but it is hard to see 
their connection with the text of the book, — the greater part of them are 
in no sense supplementary to it, and their insertion must be deemed an 
error in judgment. J. P. C. Jr. 
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